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aet. I.— corporation and church property. 

We intend, in the present article, to enter somewhat minutely 
into the subject of Foundations and Endowments, and the rights 
and duties of the Legislature in respect to them : with the design, 
first, of showing that there is no moral hindrance or bar to the 
interference of the Legislature with endowments, though it should 
even extend to a total change in their purposes ; and next, of in- 
quiring, in what spirit, and with what reservations, it is incumbent 
on a virtuous Legislature to exercise this power. As questions 
of political ethics, and the philosophy of legislation in the aV 
stract, these inquiries are not unworthy of the consideration of 
thinking minds, nor of a conspicuous place in the pages of a 
work like the present. Biit to this country, and at this particular 
time, they ^re practical questions ; not solely in that more elevated 
and philosophical sense, in which all questions of right and wrong 
are emphatically practical questions ; but as being the peculiar 
questions of the present hour : on which to postpone forming an 
opinion, would be t6 abdicate the rank of thinking beings, and 
consent to be driven by the mere force of circumstances. For 
no one, capable of looking a quarter of a session before him, can 
help seeing that one of the first and most pressing of the duties 
which Parliamentary Reform has devolved upon our public men, 
is that to which we, as public writers, are now about to address 
ourselves ; namely, to decide, what righteously may, and, sup- 
posing this determined, what should, be done with the property of 
the Church, and of the various Public Corporations. 

It is a twofold problem ; a question of expediency, and a ques- 
tion of morality : the former complex, and depending upon tem- 
porary circumstances ; the latter simple, and unchangeable. We 
are to examine, not merely in what way a certain, portion of pro- 
perty may be most usefully employed^ that id a subsequent con- 
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sideration : but, whether we can touch it at all without spoliation: 
whether the diversion of the estates of foundations from the pre- 
sent hands, and from the present purposes, would be disposing of 
what is justly our own, or robbing somebody else of what is his ; 
violating property, endangering all rights, and infringing the first 
principles of the social union. For the enemies of the inter- 
ference of the Legislature assert no less. And, if this were so, 
it would already be an act of immorality even to discuss the other 
question. It is 1io fit occupation for an honest man, to cast up 
tne probable profits of an act of plunder. If a resumption of 
endowments belongs to a class of acts which, by universal agree- 
ment, ought to be abstained from, whatever may be their conse- 
quences; there is no more to be said. 

It is under this aspect, then, that we propose first to consider 
the subject of an interference with foundations. We leave it to 
others, or perhaps ourselves at another time, to discuss whether ex- 
isting foundations require to be resumed. What must be first 
decided, and what we are now about to attempt to decide, is, 
whether the Legislature is at liberty to entertain the question. 

If the inquiry which we have now undertaken were embarrassed 
with no other difficulties than are inherent in its own nature/ it 
would not Uetain us long. Unfortunately it is inextricably en- 
tangled with the hopes and fears, the attachments and antipathies, 
of these excited times. All men are either friendly or hostile to 
the Church of England ; all men wish either well or ill to our 
universities, and our municipal corporations. But, we know not 
why the being biassed by such predilections or aversions, 
should be more pardonable in a moralist or a legislator, than it 
would be in a judge. If the dispute were, whether the Duke of 
Wellington should be called upon to account for ^f 100,000, it 
would be an infamous perversion of justice to moot the question 
of the Duke of Wellington's public services, and to decide the 
cause according as the judge approves, or not, of the war with 
Bonaparte, or Catholic emancipation. The true question would 
be, whether the money in the Duke's possession is his or no. We 
have our opinion, like other people, *on the merits or demerits of 
the clergy, and other holders of endowments. We shall endeavour 
to forget that we have any. General principles of justice are not 
to be shaped to suit the form and dimensions of some particular 
case in which the judge happens to take an interest. 

Our assertion with respect to the Church of England, and the 
trustees of all other national foundations, is, that the funds which 
they are in charge of are not theirs, but the nation's, and that the 
nation may justly resume them. But we woi|ld rather a hundred 
times that the property should remain . in the present hands, than 
that it should be taken otherwise than by a high and solemn act 
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of duty. No use to which it would be possible to convert the 
eodowments would xlo so much good, as an act of doubtful mo- 
rality would do harm. I'he passions which prompt men to seize 
and take, are never let loose with impunity, and never require to 
be more tightly curbed than when they are indulged. If tnere be 
any one who, in supporting a general resumption of endowments, 
thinks of the convenience first, and of the justice only second, 
we have nothing in common with him. It is as much the bounden 
duty of a nation as of an individual, to exact from itself a survey 
of the moral bearings of an action, the more deliberate in pro- 
portion as it is itself a party concerned, and tempted to the 
proceeding by other motives than a sense of moral obligation. 

If, in the observati6ns we are about to make, we be found 
wanting in the performance of this duty ; if we seek to carry our 
point not through the conscience of the nation, but through any 
of the less worthy impulses — let us be disregarded and despised, 
and let every word we are about to write be as if it were un- 
written. But, if we approach the subject with a deep sense of 
the heavy responsibility of an unjust decision, and seek support 
to our cause from no motives but those to which an honest man 
may worthily listen on a question of right and wrong ; then may 
the words which we shall utter in this spirit, obtain from readers 
imbued with the like, patient hearing and unprejudiced judg- 
ment. 

1. By a foundation or endowment, is to be understood, money, 
or money's worth (most commonly land) assigned, in perpetuity 
or for some long period, for a public purpose : meaning by pub- 
lic, a purpose which, whatever it may be, is not the personal use 
and enjoyment of an assignable individual or assignable individuals. 

The foundations which exist or have existed, in this or other 
countries, are exceedingly niultifarious. There are schools^ and 
hospitals, supported by assignments of land or money; there are 
also almshouses, and other charitable institutions of a nature 
more or less analogous. The estates of monasteries belong to 
the class of endowments : so do those of our universities; and the 
lands and tithes of all established churches. The estates of the 
Corporation of London, of the Fishmongers' and Mercers' Com- 
panies, 8&C. are also public foundations, and differ from the fore- 
going only in being local, not national. All these masses of pro- 
perty originally belonged to some individual or individuals, or to 
the State ; and were, either by the rightful owner, or by some 
wrongful possessor, appropriated to the several purposes to which 
they now, really or in name, continue to be applied. 

It might seem most natural to begin by determining, whether 
the existence of endowments is desirable at all ; if this be settled 
in the affirmative, to inquire on what conditions they should be 

b2 
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•offered to be conf titoted ; and^ lastly, how the Legialature ought 
to deal with, them after thej are formed. But the problem, what 
it to be done with existing endowments, is paramount in present 
ipiportance to the question of prospective legislation. We pre- 
fer, therefore, even at the expense of an inversion of the logical 
order of our propositions, to consider, first, whether it is allow- 
able for the state to change the appropriation of endowments, 
and, afterwards, what is the limit at which its interference should 

stop. 

2. If endowments are permitted, it is implied as a necessary 
condition, that the State, for a time at least, shall not intermeddle 
.with them. The property assigned must temporarily be sacred 
to the purposes to which it was destined by its owners. The 
founder^ of the University of London would never have sub- 
scribed, nor would Mr. Drummond have established the Oxford 
Professorship of Political Economy, if they had thought that 
they were merely raising a sum of money to be placed at the 
disposal of Parliament, or of the ministry for the time being. 
Subject to the restrictions which we shall hereafter suggest, the 
controul of the founder, over the disposition of the property, 
should, in point of degree, be absolute. But to what extent 
should it reach in point of time i For how long should this un- 
limited power of the founder continue ? 

To this question the answer is so simple and obvious, that we 
may venture to express a doubt whether it can ever have been 
missed by any unsophisticated and earnest inquirer. The sacred- 
ness of die founder's assignment should continue during his own 
life, and for such longer period as the foresight of a prudent man 
may be presumed to reach, and no further. We do not pretend 
to fix the exact term of years ; perhaps there is no necessity for 
its being' accurately fixed; but it evidently should not be a long 
one. For such a period, it conduces to the ends for which foun- 
dations ou|[ht to exist, and for which alone they can ever rationally 
have been mtended, that they should remain undisturbed. 

All beyond this is to make the dead judges of the exigencies of 
the living; to erect, not merely the ends, but the means, not 
merely the speculative opinions, but the practical expedients, of a 
gone-by age, into an irrevocable law for the present. The wis- 
dom of our ancestors is, we fear, a sorry wisdom, but this is not 
even following the wisdom of our ancestors ; for our ancestors 
did not bind themselves never to alter what they had once esta- 
blished. Under the guise of fulfilling a bequest, this is making a 
dead man*s intentions for a single day, a rule for subsequent cen- 
turies, when we know not whether he himself would have made 
it a rule, even for the morrow. It is as if one who was an infant 
when his mother died, should dress himself all his life in a frock 
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and petticoats, because his mother clothed him in them iivhen he 
was a baby. 

There is no fact in history which posterity will find it more 
difficult to credjt, than that die idea of perpetuity, and that of 
any of the contrivances of man, should have been coupled toge- 
ther in any sane mind : that it has been believed, nay, clung to 
as Gospel truth, and has formed part of the creed of whole na- 
tions, that a signification of the will of a mere man, ages a^o, 
could impose upon all mankind now and for ever an .obligation 
of obeying him : — that, in the beginning of the ninete6i|th century, 
it ^as not permitted to question this doctrine without Oppro- 
brium: though, for hundreds of years before, a solemn condemna- 
tion of this very absurdity had been written in the Ijiws, and fami- 
liar to every judge by whom, during all that period, they had 
been administered. 

During the last four hundred year^ or thereabouts, in England 
and Wales, the power of a landed proprietor to entail his land in 
favour of a particular line of his descendants has been narrowed 
to a very moderate term of years after his decease. During the 
same length of time, it has been laid down as a maxim of the 
common law, in the sweeping ternas in which technical jurispru- 
dence delights, that '' the law abhors perpetuities." It is now a 
considerable number of years since a London merchant having 
by testament directed that the bulk of his fortune should accu- 
mulate for two generations, and then devolve without restriction 
upon a person specified; tliis will, rare as such dispositions 
might be expected to be, excited so much disapprobation, that an 
Act of Parliament was passed, expressly to declare that nothing of 
the same sort should be done in future. 

Is it of consequence to the public by whom and how private 
prbp^ty is inherited, which, whoever possess it, will in the main 
be spent in ministering to one person's individual wants and 
enjoyments-^and is the use made of a like sum, specifically set 
apart for the benefit of the public, or of an indefinite portion of 
the public, a matter in which the nation has no concern ? Or 
shall we say it is supposed by King, Lords, and Commons, and 
the Judges of the land, that a man cannot know what partition 
of his property among his descendants, thirty years hence, will be 
for the interest of those descendants themselves ; but that he may 
know (though he have scarcely learnt his alphabet) how children 
may be best educated five hundred years hence ; how the neces- 
sities of the poor may then be best provided for ; what branches 
of learning, or of what is called learning, it will be most impor- 
tant to cultivate, and by what body of men it will be desirable 
that the people should be taught religion, to the very end of time i 

Men would not yield up their understandings to doctrines like 



6 Corporation and Church Property. [Feb. 

these^ if they were not under some strong bias. Such thoughts 
never sprung. from reason and reflection. The affections have 
here usurped the judgment-seat^ and pronounced in place of the in- 
tellect. The cry about robbing the Church, spoliation of endow- 
inentSy 8lc.» means only that the party likes better the purposes 
to which the monies are now applied, than thos6 to which he 
thinks they would be applied if they were resumed : — a feeling, 
which, if it be founded on conviction, we must be contemptible to 
blame : but were it even just, we do not see why a man, who has 
got at his conclusions by good arguments, should defend them 
by bad. It may be ver^ unwise to alienate the property of some 
particular foundation ; but that does not make it robbery. If it 
be inexpedient, try to prove it so ; but do not pretend that it is a 
crime to disobey a man's injunctions . who has been dead five 
hundred years. We fear, too, that this zeal for the inviolability of 
endowments proceeds often from a feeling, which we* find it more 
difficult to bear with — that unreasoning instinct, which renders 
those whose souls are buried in their acres, or pent up in their 
money bags, partizans of the uti possidetis principle in all things ; 
the dread, that if any thing is taken from any body, every thing 
will be taken from every body ; a terror, the more passionate 
because it is vague, at seeing violent hands laid upon their 
Dagon money, though it be but to rescue him from the hands of 
those who have filched him away. 

That this is the real source of much of the horror which is felt 
at a bare proposal that the Legislature should lay a finger upon 
the estates of a public trust, although it be to restore them to 
their original purposes, is manifest from this ; that the same per- 
sons can witness the most absolute perversion and alienation of 
the* endowment from its destined ends, by the slow siletit creep- 
ang-in of abuse in the hands of the trustees themselves, and not 
feel the slightest discomposure. Wherefore? — their solicitude 
was not for the objects of the endowment, but for the safety and 
sacredness of "vested rights." They dislike the example of 
searching in a person's pocket, although it be for stolen goods. 
For them, it is enough if the nine points of the law maintain their 
wonted sanctity. Those they are sure they have on their side, if 
any troublesome questioner should come, and, in their turn, incom- 
mode them. The tenth point is much more intricate and obscure, 
and they have not half so much faith in it. 

To every argument tending to prove the utility of the Church 
of England, or of any other endowed public institution, we shall 
at all times lend an open ear. Like all reasons which are brought 
to show the inexpediency of a proposed innovation, they cauqot 
be too carefully weighed. But when it is called spoliation of 
property,for the State to alter a disposition made by the State itself. 
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or by an individual who died six hundred years ago, we answer, 
that no man ought to be exercising rights of property six hundred 
years after his death ; that such rights of property* if they have 
been unwisely sanctioned by the state, ought to be instantane- 
ously put an end to ; that there is no fear of robbing a dead man ; 
and no reasonable dead man who gave his money when living, for 
the benefit of the community, would have desired that his mode 
of benefiting the community should be stuck to when a better 
could be found. 

3. Thus far of the imaginary rights of the founder. Next, as 
to those rights of another kind, which, in the case of an existing 
endowment, have usually dprung up in consequence of its exist- 
ence ; we mean the life interests of the actual holders. How 
far are these analogous to what are deemed rights of property i 
-'-•that is, rights which it is unjust to take from a man without 
his consent, or without giving him a full equivalent. 

There are some endowments in which the life interests amount 
to rights of property in the strictest sense. These are such as 
are created for the application of their revenues to the mere 
use and enjoyment of individuals of a particular description ; to 
give pensions to indigent persons, or persons devoted to parti- 
cular pursuits : to relieve the necessities, or reward the services, 
of persons of a particular kind, by supporting them in alms-- 
houses or hospitals. 

There are probably very few of these endowments which are 
fit to continue : mankind have begun to find out that the mass of 
poverty is increased, not diminished, by these impotent attempts 
to keep pace with it by mere giving. All, however, who are 
now actually benefiting by such institutions, have a right to the 
continuance of the benefit, which should be as inviolable as that 
of the weaver to the produce of his loom. They have it by gift; 
precisely as if the founder was alive, and had settled it upon them 
by deed under hand and seal. To take it from an existing in- 
cumbent would be an ex-poBt-facto law of the worst kind. It 
would be the same sort of injustice as if, in abolishing entails, the 
existing landed proprietors had all been ejected froni their estates, 
on the plea that the estates had come to them by entail from their 
predecessors. 

These rights, however, are never any thing but life interests. 
Such pensions or alms are not hereditary. They are not trans- 
missible by will, or by gift. There is no assignable person 
standing in remainder or reversion ; no individual specially de- 
signated, either by law or custom, to succeed to a vacancy as it 
arises. No person would suffer any privation, or be disappointed 
in any authorized expectation, by the resumption of the endow- 
ment at the death of the existing incumbents. There is no loss, 
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where nobody will ever know who )\9A lost. To say that the 
funds cannot rightfully be resumed at the expiration of thie life 
interiestSf because somebody or other would succeed to them if 
they continued to exist* is tantamount to affirming* that the army 
or navy can never be reduced without an act of spoliation, be- 
cause, if they were kept up* somebody* to be sure* would be 
made a cadet or a midshipman* who now will not.**^ 

But there is another* and a far more important class of endow- 
ments* where the object is not a provision for individuals of what- 
soever description* but the furtherance of some public purpoise : 
the diffusion of religious instruction, for example* or the educa- 
-tion of youth. Such* for instance* is the nature of the Church 
property* and the property attached to the Universities and the 
foundation schools. The individuals through whose hands the 
money passes* never entered into the founder's coutemplation 
otherwise than as mere trustees for thie public purpose. The 
founder of a College at Oxford did not bestow his money in order 
that some men then living, and an indefinite series of successors 
appointing one another in a direct line* might be comfortably 
fed and clothed. He* we may be sure, intended no benefit to 
them* further than as a necessary means to the end he had in 
view — the education of youth, and the advancement of learning. 
The like is true of the Church property : it is held in trust* for 
the spiritual culture of the people of England. The Clergy and 
the Universities are not proprietors* nor even partly trustees and 
partly proprietors : they are called so* we know* in law, for the 
convenience of classification ; but it is a classification which only 
tends to mislead. The trustees are indeed, at present, owing to 
the supineness of the Legislature* the sole tribunal empowered to 
judge of the performance of the trust: but it will scarcely be 
pretended ' that the money is made over to them for any other 
reason than because they are charged with the trust* — or that it is 
not an implied condition, that they shall apply every shilling of it 
with an exclusive regard to the performance of the duty entrusted 
to the collective body. 

Yet of persons thus situated* persons whose interest in the 
foundation is entirely subsidiary and subordinate* the whole of 
whose rights exist solely as the necessary means to enable them 
to perform certain duties — it is currently asserted* and that not 

* Charities or liberaUties of this kind are not always uncouditional ; they ma^ be 
burthened with the performance of some duty. Still, if the duty be merely an inci- 
dental charge, and the main purpose of the endowment be a provision for the indivi- 
daals,the Legislature, though it may release the incumbents from the performance of the 
duty, is not at liberty, on that pretext, to make them forfeit the right. This they ought 
to retain for their lives, or for the term of years for which it was conferred ; provided 
they hold themselves in readiness to fulfil its conditions, so far as they lawfully may. 
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modestly, and in a tone of discussion^ but angrily, abusively, and 
in the spirit of arrogant assumption, tbat the endowments of the 
Church and of the Uiyiversities are thbir property ; to deprive 
them of which would be as much an act of confiscation as to rob 
a landowner of his estate ! 

Their property ! In what system of legislative ethics, or even 
of positive law,**^ is an estate in the hands of trustees the property 
of the trustees? It is the property of the cestui que trust : of the 
person, or body of persons, for whose benefit the trust is created. 
This, in the case of a national endowment, is the entire people.f 

4. The claims of the Clergy, and of the various members of 
the Universities, to the retention of their present incomes, are of 
a widely different nature from those rights which are intended 
when we speak of the inviolability of property, and stand upon a 
totally different foundation. Hie same person who is a trustee, is 
also a labourer. He is to be paid for his services. What he is 
entitled to is his, wages while his services are required, and such 
retiring allowance as is stipulated in his engagement. All his 
just pretensions depend on the terms of his contract. Though 
there migl^t be inhumanity, there would be no injustice, in turning 
him out into the streets, when his services are no longer needed ; 
unless the contract by which he was engaged had expressly and 
tacitly provided otherwise. 

It is, however, a fact, that in the majority of cases, and parti- 
cularly in the case of the Church and of the Universities, the in- 
cumbents hold their emoluments under an implied contract, 
which fully entitles them to retain the whole amount during the 
term of their lives. 

If the army were to be remodelled, or to be reduced, and the 
whole of the officers changed, or a part of them discarded ; and 
if these were thrown loose upon the world, without allowing them 
half-pay, or the pension of their rank ; there would not (we think 



* If any ca?iiler should say (and he must be a caviller who would say) that the 
English common law is an exception, inasmuch as trusts are not recognized or enforced 
by the common law Courts, the legal estate vesting in the trustee ; we answer that we 
cannot consider any thing as law which does not actually obtain as such, but is super- 
seded by the contrary mandates of the rival power Equity. 

f In the case of endowments, which, though existing for public purposes, are not 
national but local, such as the estates of the City of London, tl)e cestui que trust is not 
the entire people, but some limited portion of them, namely, those who arc directly 
reached by the benefit intended to be conferred. To apply such property to national 
pnrposes, without the consent, duly sigttified, of the fractional part of the nation, which 
IS interested in it, might be wrong. ' But that fractional portion is generally far larger 
than the body which the law now recognises as the proprietor. We are ready to main- 
tain, for example, that if the Legislature (as it ought) should unite the whole of the 
metropolis into one body for municipal purposes, all the estates of the City of Loudon, 
and of all the incorporated trades, might be applied to the benefit of tliat collective 
body without a particle of injnsticct 
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it will be allowed) be any spoliation of property. But it might 
be said, with* perfect justice, that there would be a breach of an 
implied contract ; because the State would be defeating anexjiec* 
lation raised by its own uniform practice. Half-pay^ or a pension^ 
is certainly /lot promised to an officer when he enters the army; 
he does not give his services on that express condition. But the 
regulations of the army have from time immemorial sanctioned 
the practice, and led the officers to count upon it, and they give 
their services on that understanding. 

The case of the clergyman only differs from that of .the mili- 
tary officer in this, that the one, by custom, may be deprived of 
his placci but retains a part of its emoluments ; the other, by a 
diffisrent custom, retains his place, emoluments, and all, to the 
very end of his days. If this were the practice in the army, then, 
instead of half-^pay, an officer would never retire on less than full ; 
and all persons would see that, whether this was a good practice 
or no. It ought not to be abolished retrospectively* The same 
argument holds good 'in the case of the clergyman. 

It cannot be doubted that where the emoluments of a public 
officer have, by the uniform practice of ages, been considered as 
placed out of the control of the Legislature, to exercise that 
control to the disadvantage' of the individual, without gtting him 
notice before be accepts the office, is an injustice to him. It gives 
him reasonable ground for complaining of a breach of contract, 
and should be scrupulously avoided; even if it were not something 
more than merely impolitic, to immolate large classes of men for 
the pecuniary gain of the, remainder ; and most unwise to teach 
a multitude of influential persons that their only means of main* 
taining themselves and their families in their accustomed comfort 
is by opppsing a successful resistance to political reforms. 

In retufn for the continuation of the life interests, after re* 
leasing the incumbents from the performance of accompanying 
duties ; the State, of course, would acquire a right to the services 
of the individuals in any other mode in which it could turn them ^ 
to useful account ; provided- it were one suited to the station 
they had formerly filled. 

5« We have endeavoured to make as clear as possible the real 
grounds of the moral question respecting the interference of the 
Legislieiture with foundations. We have shown that it is no vio- 
lation of any right which ought to exist in the founder, to set 
aside his dispositions many years after his decease; but that 
where individuals have been allowed to acquire beneficial in- 
terests in the endowment, these ought in general to be respected ; 
beingi in most cases, either rights of property for life, or rights 
for life by virtue of an implied contract. But with the reserva- 
on of these life interestSi the Legblature is at liberty to dispose^ 
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at ite difcretioD» of the eDdowment; after that moderate number 
of years has elapsed from the date of its foniiytion^ beyond which 
the foresight of an indiTidual cannot reasonably be supposed to 
extend. 

We feel certain that the conclusion which we have just stated 
is fully made out« and that nothing in the natnre of an argument 
capable of bearing examination, can be brought to invalidate it. 
But it is harder, in some cases, to convince men's imagination 
than their reason ; and we are not sure that we have said 
enough to destroy the force of an objection, which is yet a mere 
illusion of the imagination, by the aid of a collective name* 

Would you rob the Church ? it is asked. And at the sound of 
these words rise up images of rapine, violence, plunder; and 
every sentiment of abhorrence which would be excited by a 
proposition to take away from an individual the earnings of his 
toil, or the inheritance of his fathers. 

But the Church! W$o is the Church? Who is it that we 
desire to rob ? Who are the persons jwhose property, whose rights 
we are proposing to take away? 

Not the clergy ; from them we do not propose to take anything. 
To every man who now benefits by the endowment, we have said 
that we would leave his entire income; at least until the State 
shall offer, as the purchase money . of his services in some other 
shape, advantages which he himself shall regard as equivalent. 

But if not the clergy, surely we are not proposing to rob the 
laity : on the contrary, they are robbed now, if the fkct be, that 
the application of the money to its present purpose is no longer 
advisable. We are exhorting the laity to clam their property 
out of the hands of the clergy ; who are not the phurch, but only 
the managing members of the association* 

Qmi trompc'^t^n ici? asks Figaro. Qui vole-t-on id? may 
well be asked. Who suffers by the robbery when every body 
robs nobody? Show us the man, woman, or child who' is to be 
robbed, and he shall be forthwith unrobbed ; we will warrant 
him harmless at our own risk. But though no man, no woman, 
and no child is robbed, the Church it seems is robbed. What 
follows? that the Church may be robbed, and no man, woman, or 
child be the worse for it. If this be so, why, in ^Heaven's name, 
should it not be done ? If any hard cash can be squeezed out of 
an abstraction, we are for appropriating it at once. We had no 
idea that the region 

'* Where entity and quiddity. 
The ghoists of defunct bodies, fly,*' 

was an Eldorado of riches. We wish all other abstract ideas had 
as ample a patrimony. It is fortunate that their estates are of a 
less volatile and airy nature than themselves, and that here at 
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length is a " cbimaera bombinans in vacuo/' which lives upon 
something more substantial than '' secundas intentioues.'* We 
hold all such entia rationis to be fitfir game, and their possessions 
a legitimate subject of invasion and conquest. 

Any act may be a crime, if calling names could make it so ; but 
the robbery that we object to, must be something more than 
robbing a word. The laws of property were made for the pro- 
tection of men, and not of phrases. As long as the bread is not 
taken from any of our fellow creatures, we care not though the 
whole Engjlish dictionary had to beg in the streets. Let those 
who think it a robbery for the nation to resume what we say is its 
own, tell us whose it is ; let them inform us, what human crea- 
tures it belongs to ; not what letters and syllables. The alphabet 
has no property, and if it brings an action for damages m any 
court where we are judge, it shall be nonsuited. 

But the church, it will be said, is a corporation ; and a corpo- 
ration is a person, and may hold property, and bring an action at 
law. A corporation never dies, but is like a river, ever flowing, yet 
always the same ; while it empties at one extremity it fills at. the 
other, and preserves its identity by the continuity of its existence. 
Whatever is acquired for the corporation, belongs to the corpora- 
tion, even when all its members have died out, and been suc- 
ceeded by othets. So London stands upon the Thames as it did 
at the Conquest, though not one drop of water be the same. 

It is quite unnecessary to remind us of all this. It is true that 
such is the law. We admit that the law can call a man now 
living, and a man not yet born, the same person ; but that does 
not hinder them from being two different men. After declaring 
them one person, it may ordain, that th^ income held by ,one in 
a certain capacity, shall pass, on his death, to the other. There 
is nothing at all inconceivable in the idea ; so far from i^ that 
such is actually the fact. It is as simple and as easy, as to say 
that a man*8 income shall pass to the man's own son. It is one of 
the modes in which property may be legally transmitted. It is 
part of the law of inheritance and succession. 

There is not the slightest intention entertained of disputing all 
this. The law is as precisely as it is said to be : but because the 
law is so, does it follow that it ought to be? or that it must 
remain protected against amendment, more than any other of the 
laws which regulate the succession to property ? 

All, or almost all, laws give rights to somebody. By the 
abrogation of any, or almost any laws, some rights. would cease to 
exist. But because a law has once been enacted, ought it to 
subsist till the end of all things? We know that there are 
some alterations in the law, which would be, morally speaking, 
infringements of property. What makes them so ? Not, surely. 
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the mere fact, iiueparable from the repeal of any law whatever, 
that the rights which it created, cease to exist. Where then lies 
the distinction ? There is no difficulty about it/ nor ever was. 
The difference is, that some laws cannot be altered without pain- 
fully frustriiting existing and authorized expectations ; for which 
therefore, compensation is in all or most cases due. Now in the 
case of church property no authorized expectations are defeated, 
except those of existing incumbents : this evil is prevented if the 
life interests of the incumbents are preserved to them. To make 
the semblance of an injury where there is none, nothing better 
can be thought of than to lump up the living incumbents and their 
unborn successors into one undivided mass, call the entire heap 
one person, and pretend that not to give to Uie uaborn man, is to 
take from the living one. 

Our argument, it is true, professes only to bold good in mo- 
rality ; we do not affect to believe it would hold good in law. 
What we propose would be contrary to law. Repealing a law is 
generally contrary to that law. To resume endowments would 
incojatestably be to set aside, by an act of the legislature, a 
disposition of property lawfully made. It would be a change in 
the laws ; but a change which is allowable, if to alter a disposi- 
tion of law be ever allowable. The fact of its being a disposition 
of property can make no difference. Property surely may be 
appropriated by law, to purposes from which it may be highly 
desirable' that it should be alienated. Much property is set 
apart by the laws of all idolatrous nations, for the special use 
and service of their gods. Large revenues are annually expended 
in offerings to those gods. To resume those revenues would 
manifestly be robbing Baal; they are his by law : law cannot give 
a clearer right of property than he has to them. A lawyer, address- 
ing a court of justice, would have nothing to object to this 
argument : but a moralist, or a legislator, might say, that the 
revenues were of no use to Baal, and that he would never miss 
them. 

We, of this generation, are not addicted to falling down before 
a Baal of brass or stone: the idols we worship are abstract 
terms : the divinities to whom we render up our substance are 
personifications. Besides our duties to our fellow countrymen, 
we owe duties to the constitution ; privileges which the landlords, 
or the merchants have no claim to, must be granted to agriculture, 
or trade : and when every clergyman has received the last half- 
penny of his dues and expectations, there are rights of the Church 
behind, which it would be sacrilege to violate. 

For all such rights we confess our utter indifference. The 
only moral duties which we are conscious of, are towards living 
beings, either present or to come; who can be in some way 
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better for what we do or forbear. When we have done our duty 
to all these, we feel easy in our minds, and sleep with an un- 
troubled conscience the sleep of the just; a sleep which the 
groans of no plundered abstraction are loud enough to disturb. 

6. If our case were not already far more than sufficiently made 
out, it would be pertinent to observe that the Church of England, 
least of all religious establishments, is entitled to dispute the 
power of the legislature to alter the destination of endowments, 
since it owes to the exercise of such a power all its own posses- 
sions. 

The Roman Catholic church derived its property from an 
earlier source than any of the existing governments of Christen- 
dom : it is moreover a society within itself, which existed anterior 
to the state, which is organized independently of the state, and 
no changes in the state can affect its identity, or its constitution. 
Its endowments too, or a great part of them, came into its hands 
not for public purposes but for private ; not in trust, but by fair 
bargain and sate ; the donor taking out the value in masses for his 
private salvation ; and thereby effecting an earlier liberation of 
his individual soul from purgatory. If any ecclesiastical estab- 
lishment, therefore, could be entitled to deem itself ill-used in 
having its property taken away from it, thii^ might. Not so the 
Church of England ; she, from her origin, never was anything 
but a state church ; all the property she ever had, the state first 
took from the Roman Catholic church ; exercising therein a just 
and proper attribute of sovereignty ; but perpetrating a flagrant 
wrong in paying little or no regard to life interests, and consign- 
ing the incumbents to penury. The corporation which was then 
turned out of house and home, still exists, and is in every respect 
the same as before : but if the church of England were separated 
from the state, its identity, as a corporation, would be gone : the 
present religious society would be dissolved, and a new one 
formed, under different rules and a different principle of govern- 
ment ; from a monarchy it would be changed to a republic, from 
a system of nomination to one of popular election. A Catholic 
bishop can look out upon the fair and broad domains of his 
Protestant substitute, and say, all this would have been mine. 
But let the state endowments be once withdrawn from the church 
of England, her mitred but unpalaced prelates will indulge in no 
such delusion : nobody, we suppose, will then stand up for the 
unscriptural and simoniacal abuses of lay-patronage and conges 
d*elire ; and the divine who for his piety and learning shall have 
been elected rector of Stanhope, or bishop of Winchester, if he 
ever cast a wistful thought towards the pristine appendages of his 
dignity, will check it by the reflexion, that they would not have 
^^longed to him, but to some political tool, some tutor or chaplain 
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of a miDister* or some itopid youQ|;er son of a tquirearchal bouse. 
A Catholic prelate* no doubt» believes at heart that he has been 
robbed ; as the descendants of the Pretender would have believed 
to the latest generation, that they ought to be Rings of England. 
But an English Protestant bishop who (after his church in ceasing 
to receive state pay, had ceased also to be fashioned as a state 
tool) should still fancy that he was the party losing by the cutting 
off of the salary, must be strangely ignorant of the history of 
England's political religion, as well as of something else which 
would have taught him that a person honestly selected to serve 
God, was not a likely individual to have been appointed high* 
priest of Mammon. 

?• We have now arrived at the commencement pf the second, and 
only remaining part of our task. We have contended, that endow- 
ments after a certain lapse of time may, at the discretion of the 
legislature, be diverted from their original purposes. It remains 
to consider by what principles or rules the legislature is bound to 
govern itself in the exercise of this discretion. 

We would prescribe but one rule ; it is somewhat general, but 
sufficient to indicate the spirit in which the control of the legisla- 
ture ought to be exerted. It is this. When a resolution has 
been taken (which should never be, except on strong grounds) to 
alter the appropriation of an endowment ; let the first object be 
to employ it usefully ; the second, to depart as little from the 
original purpose of the foundation, as is consistent with that 
primary object. The endeavour should be, even in altering the 
dispositions of the founder, still to carry into effect as much of 
his intention as it is possible to realize without any sacrifice of 
substantial utility. 

This limitation of the discretionary power of interference 
residing in the legislature, would meet, we suspect, with as much 
resistance . (though from a very different sort of persons) as the 
discretionary power itself. It will be objected to by some, 
because they are desirous to confiscate the existing endowments, 
towards paying off the national debt, or defraying the current ex- 
penses of the state : b^ others, because they deem foundations alto- 
gether to be rather mischievous than useful, and the intentions of 
founders to be undeserving of any regard. This last opinion is the 
more entitled to notice, as among its supporters is to be num- 
bered the great and good Turgot. That eminently wise man 
thought so unfavourably of the purposes for which endowments 
are usually made, and of the average intelligence of the founders, 
that he was an enemy to foundations altogether. 

Notwithstanding our deep reverence for this illustrious man, 
and the great weight which is due to his opinion on all subjects 
which he had maturely considered, we must regard his opinion on 
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this subject, as one of what is now allowable to call the prejudices 
of bis age. The wisest man is not safe from the liability to 
mistake for good the reverse of some inveterate and grievous ill. 
The clearer his discernment of existing evils, and the more 
absolutely his whole sout is engaged in the contest against them, 
the more danger that the mischiefs which chiefly occupy his own 
thoushtSy should render him insensible to their contraries, and 
that m guarding one side he should leave the other uncovered. 
If Turgot did not wholly escape this error, which was common 
to all the philosophers of his time, ample allowances may be 
justly claimed both for him and for them. It is not the least of 
the mischiefs of our mischievous prejudices, that in their decline 
they raise up counter-prejudices, and that the human mind must 
oscjllate for a time between opposite extremes, before it can 
settle quietly in the middle. The prejudices of the French 
philosophers were such as it was natural should exist, in an age. 
when all establishea institutions were in the very last stage of 
decay and decrepitude, preparatory to the catastrophe by which, 
soon after, they were swept away : — when whatever was meant to 
transmit light, had become a curtain to keep it out, and whatever 
was designed for the protection of society, had turned itself to 
preying upon society ; — when every trust which had been reposed 
m individuals for the benefit of the species, had degenerated into 
a selfish job, and the canker had eaten so deeply into the heart of 
civilization, that the greatest genius of his time deliberately 
preferred the condition of a naked savage. 

The principal foundation which existed in the time of Turgot 
was the Catholic hierarchy ; when, if it had lost some part of its 
capacity of evil, it could less than ever pretend to contain any 
spark of good; when it had become irreconcileably hostile to the 
progress of the human mind, because that progress was no longer 
compatible with belief in its tenets ; and when, to stand its ground 
against the adyance of incredulity, it had been driven to knit itself 
closely with that temporal despotism to which it had once been a 
substantial, and the only existing, impediment and control. After 
this came monastic bodies, constituted originally for purposes 
which derived all their value from false religion, and now not 
even fulfilling what they professed ; bodies, whose very existence 
had become one vast and continued lie. Next came universities 
and academical institutions, which had once taught all that was 
then known ; but having ever sinte indulged their ease by remain- 
ing stationary, found it for their interest that knowledge should 
do so too — institutions for education, which always kept a century 
behind the community which they affected to educate; who, when 
Descartes appeared, publicly censured him for differing from 
Aristotle; and, when Newton appeared, anathematized him for 



1833.] Carporaiiim and Church Property. 17 

di£Fering from Descartes. Then there were hospitals which 
killed more of their unhappy patients than they cured, and chari- 
ties, of which the superintendents, like the licentiates in Gil Bias, 
got rich by. taking care of the affairs of the poor: or which at 
best made twenty beggars, by giving, or pretending to give, a 
miserable and dependent pittance to one. 

The foundations, therefore, were among the grossest and the 
most conspicuous of the familiar abuses of the time; and beneath 
their shade flourished and multiplied large classes of men, by in- 
terest and habit the protectors of all abuses whatsoever. What 
wonder, that a life spent in practical struggles against abuses 
should have strongly prepossessed Tui|;ot against foundations 
in general. Yet the evils existed, not because there were founda- 
tions, but because those foundations were perpetuities, and pro^ 
vision was not made for their continual modification, to meet the 
wants of each successive age. 

The opinion of Tui|;ot was sufficiently in accordance with the 
prevailing philosophy of his time. It is rare that the same heads 
and the same hands excel, both in pulling down and in building 
u)>. The work of urgency in those days was to make war against 
evil: Uiis the philosophers did, and the negation of evil was 
nearly all the good which their philosophy provided for. They 
seem to have conceived the perfection of political society to be 
reached, if man could but be compelled to abstain from injuring 
man; not considering that men need help as well as forbearance, 
and that Nature is to the greater number a severer taskmaster 
even than man is to man. lliey left each individual to fight his 
own battle against Fate and Necessity, with little aid from his 
fellow-men, save what he, of his own spontaneous seeking, might 
purchase in open market and pay for. 

If this be a just estimate of the exigencies of human society; if 
man requires nothing from man, except not to be molested by 
him, nor from government, except to be guarded against molesta- 
tion; undoubtedly foundations, and many other things, are great 
absurdities. But we may conceive a people, perfectly exempt 
from oppression by their government, amply protected by that 
government, both against foreign enemies and against force or 
fraud as between its own citizens; we may conceive all this se- 
cured, as far at least as institutions can secure it, and yet the 
people in an abject state of degradation, both physical and 
mental. We should not despair of proving, that only in certain 
critical and transitional periods of history is the government itself 
the cause of much evil, or would a change in the government 
produce much good: at all other times whatever eviU exist 
in the government, are but the too faithful picture of the evils ex- 
isting m the national mind : of little importance compared with 

VOL. IV. — JU. c 
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these last, and incurable except in pr<^itioa as these are 
cared. 

iThe primary and perennial sources of all social evil, are igno- 
rance and want of culture. These are not reached by the best con- 
trived system of political checks, necessary as such checks are for 
other, purposes. There is also an unfortunate peculiarity attend- 
ing these evib. While they are so much the greatest of all 
calamities, they are those of which the parties suffering from them 
are apt to be the least aware. Of their bodily wants and ailments 
mankind are generally conscious; but. the want of the mind, the 
want of being wiser and better, is in the far greater number of 
cases tififelt : misery indeed is felt, but is ascribed to any imagin* 
able cause except the true one. This want has, moreover, the 
property of disguising from mankind, not only itself, but the most 
eligible means of providing even for the wants of which they are 
conscious. 

On what, then, 'have mankind depended, on what must they 
continue to be dependent, for the removal of their ignorance and 
their defect of culture? Mainly, on the unremitting exertions of 
the more instructed and cultivated, whether in the position of the 
government or in a private station, to awaken in their minds a 
consciousness of this want, and to facilitate ^to them the means of 
supplying it. The instruments of this work are not merely 
schools and colleges, but every means by which the people can be 
reached, either through their intellects or their sensibilities — from 
preaching and popular writing, to national galleries, theatres, and 
ptlblic games. 

Hei'e, then, is a wide field of usefulness open for foundations; 
and in point of fact, they have been destined for such purposes 
oftener than for any other. We are of opinion that such 'endow- 
ments are deserving of encouragement, where a sufficiency do not 
already exist; and that they ought not to be appropriated in 
atiother matiner, as long as any opening remains for their useful 
application in this. 

A doctrine is indeed abroad,. and has been sanctioned by many 
high authorities, beginning with Adam Smith, that endowed esta- 
blishments, for education or other public purposes, are a mere 
premium upon idleness and inefficiency. Undoubtedly they are 
so, when it is nobody's business to see that the receivers of the en- 
dowment do their duty; when (what is more) every .attempt to 
regulate, or so much as to know (further than the interested par- 
ties chuse to make it known) the manner in which the funds are 
employed, and the nature and extent of the service rendered in 
consideration for them, is resented and exclaimed against as an 
atrocious interference with the inviolability of private property. 

at this is the condition of most of our own endowed establish- 
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ments is too true. But instead of fixing our^eyes exclusively upon 
what is nearest to us« let us turn them towards the endowed Uni- 
versities of France and Germany, and mark if those are places of 
idleness and inefficiency. Let us see whether, where the endow- 
ment proceeds from the governments themselves, and where the 
governments do not, as here, leave it optional whether that which is 
promised and paid for shall orshall not be done, it be not found 
that, notwithstanding the acknowledged defect^ , of these govern- 
ments, the education given is the very best wh^di , the age and 
country can supply. Let us even look. at bomp, add examine 
whether, with all the grievous abuses of the endowed seminaries 
of Great Britaiu, they are, after lill,-a particle worse than, or even 
so bad as, almost all our other places of education. We may 
ask, whether the desire to gun as much Bioney with as little 
labour as is consistent with saving appearances, be peculiar to the 
endowed teachers F Whether the plan of nineteen-twentieths of 
our unendowed schools, be not an organized system of charlatane- 
rie for imposing upon the ignorance of the parents? Whether 
parents do, in point of fact, prove themselves as solicitous, and as 
well qualified, to judge rightly of the merits of places of educa- 
tion, as the theory of Adam Smith supposes i Whether the truth 
be not, that, for. the most part, they bestow very little thought 
upon the matter; or if they do^ show themselves in general the 
ready dupes of the very shallowest artifices? Whether the necessity 
of keeping parents in good humour does not too often, instead of 
rendering the education better, render it worse ; the real ends of 
instruction being sacrificed, not solely (as would be the case un- 
der other circumstances) to the ease of the teacher, but to that, 
and aho to the additional positive vices of clap^trap and lip-pro- 
ficiency? We may ask, whether it is not matter of experience, 
that a schoolmsister whp endeavours really to educate, instead of 
endeavouring only to seem to educate, and laying himself out for 
the suffrages of those who never look below the surface, and only 
for an instant at that, is almost sure, unless he have the genius 
and the ardour of a Pestalozzi, to make a losing speculation? 
Let us do what we may, it will be the study of the mere trading 
schoolmaster to teach down to the level of the parents, be that 
level high or low; as it is of the trading author, to write down to 
the level of his readers. And in the one shape as in the other, it 
is at all times and in all places indispensabfe, that enlightened in- 
dividuals and enlightened governments should, from other motives 
than that of pecuniary gain, bestir themselves to provide (though 
by no means forcibly to impose) that good and wholesome food 
for the wants of the mind, for which the competition of the mere 
trading market affords in general so indifferent a substitute. 
It may be said, however, that where there is a wise government, 

c2 
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and one which has the perfect confidence of the people, whatever 
expense it may be requisite either to defray or to advance for 
national education, or any other of the purposes for which endow- 
ments exist, ought rather to be furnished by die government, 
and paid out of the taxes ; the government being, probably, a 
better judge of good education than an average man, even an 
averi^e founder. 

To this we answer, that the full benefit of the superior wis- 
dom of the government would be obtained in the case of old 
foundations, by that discretionary power of modifying the dispo- 
sitions of the founder, which, as we have contended at so much 
length, ought to be exerted by the government as often as it sees 
cause. We certainly agree, that if the government is so wise, and if 
the people rely so implicitly on its wisdom, as to find money out 
of the taxes for all the purposes of utility to which they could 
have applied the endowment, it is of no consequence whether the 
endowment be alienated or no ; the alienation is merely nominal. 
But all know how far the fact at present differs from the above 
supposition. We can scarcely look forward to a time when it 
will not be extremely difficult to raise any considerable sum by 
taxation for any new purpose. But if there were a fiind specially 
set apart, which never came from the people's pockets at all, ^ 

which was given to them in trust for purposes of education, and J 

which it was considered improper to divert to any other employ- ^ 

ment while it could be usefully devoted to that; the people 
would be willing enough to have it applied to that purpose if the 
government chose. There is such a fund, and it consists of the 
national endowrpents. 

If, a^ain, it be said, that as the people grow more. enlightened, 
they will become more able to appreciate, and more willing to 
pay for good instruction; that the competition of the market will 
become more and more adequate to provide good education, and 
endowed establishments will be less and less necessary; we ad- 
mit the fact. And we, for our share, will let the state do what it 
likes with the endowments, so soon as the legislature, being well 
constituted and composed of the elite of the nation, shall be of 
opinion that the generality of the private schools and colleges are 
equal to any which itself can provide. 

So much with regard to old endowments; the application of 
which, to the purpose for which they were destined, ought to be 
as completely under the control of the government as if the funds 
were taken directly out of the taxes. But in addition to these 
old endowments, the liberty of forming new ones, for education 
and mental culture in all shapes, seems to us of considerable im- 
portance; and a limited number of years should, we think, be 
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allowed, during which the disposition of the founder should un- 
dergo no alteration. 

We deem this advisable, simply because governments are faOi-t 
ble;*and, as thej have ample means both of providing and of re- 
commending the education they deem best, should not be allowed 
to prevent other people from doing the same. No government 
is entitled (further than is implied in the very act of governing) ta 
make its own opinion the measure of every thing which is useful 
and true. A perfect government would no doubt be always under 
the guidance of the wisest members of the community. But no 
government can unite all the wisdom which is in all the members 
of the community taken together; much less can a mere majority 
in a legislative body. And it must be a very conceited govern- 
ment which would shut the door in the teeth of all wisdom but 
its own. A nation ought not to place its entire stake upon the 
wisdom of one man, or one body of men, and to deprive all other 
intellect and virtue of a fair field of usefulness, unless they can 
be-tnade to square exactly with the intellect and virtue of that 
man or body. It is the wisdom of a community, as well as of an 
individual, to beware of being one-sided: the more chances it 
gives itself, the greater the probability that some will succeed. A 
government, when properly constitutedy should be allowed the 
greatest possible facilities for what itself deems good; but the 
smallest for preventing the good which may chance to come from 
elsewhere. This will not be disputed if the government be a 
monarchy or an aristocracy : it is quite equally true when the con- 
stitution is popular. The disapprobation of the government, in 
that case, means the disapprobation of the majority : and where 
the opinion of the majority gives the law, there, above all, it is 
eminently the interest of the majority, that minorities should have 
fair play. Sinister interest indeed is often found in a minority, 
but so, it must also be remembered, is truth : at her original ap- 
pearance she must be so. All improvements, either in opinion 
or practice, must be in a minority at first. 

We deem it important that individuals should have it in their 
power to enable good schooling, good writing, good preaching, 
or any other course of good instruction, to be carried on for a 
certain number of years at a pecuniary loss. By that time, if the 
people are intelligent, and the government wisely cotistitiited, the 
institution will probably be capable of supporting itself, or the 
government wWX be willing to adopt all that js good in it, for the 
imj>rovement of the institutions which are under the public care. 
For, that the people can see what is for their good, when it has 
long been shown them, is commonly true; that they can foresee 
jt — seldom. 

Endowments, again, are a national and convenient mode of 
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providing for the support of establishmeuts, which are interesting 
only to a peculiar class, and for which, therefore, it would be im- 
proper to tax all the members of the community. Such, for in- 
stance, are colleges for the professional instruction of tbfe clergy 
of a sect ; as Maynooth, York, or Highbury. Such, perhaps, 
(but on this we do not pronounce a decided opinion) is a nattond^ 
gallery. 

8. If, then, it be in truth desirable that foundations should 
exist, which we think is clear from the foregoing and many other 
considerations; it would seem to follow, as a natural consequence, 
that the appropriation made by the founder should not be set 
aside, save in so far as paramount reasons of utility require; that 
bis design should be no further departed from than ne himself 
would probably have approved, if he had lived to the present 
time, and participated to a reasonable degree in its best ideas. 
If foundations deserve to be encouraged, it is desirable to reward 
the liberality of the founder, by allowing to works of usefulness 
(though a perpetuity is impossible) as prolonged a duration of 
individual and distinguishable existence, as circumstances will M 

admit. 

But this is not the only, nor perhaps the strongest reason, for 
keeping to a certain extent in view, even in an alienation of en- 
dowments, the intention of the founder. We conceive that almost 
any fixed rule, consistent with ensuring the employment of the 
funds for some purpose of real utility, is preferable to allowing 
financiers to count upon them as a resource applicable to all the 
exigencies of the stiate indiscriminately: otherwise they may be 
seized on to supply, not the most permanent or essential, but the 
most immediate and importunate demands : one year of financial 
difficulty might suffice to dissipate funds that centuries would 
not replace ; and the time for an interference with foundations 
would be determined, not by the necessity of a reform, but by 
the state of the quartet^ revenue. A still more cogent consider- 
ation, is the immense importance to society of the associations 
which lead mankind to respect the declared will of every man in 
the disposal of what is justly his own. That will is surely not 
least deserving^of respect, when it is ordaining an act of benefi- 
cence. And any uncalled-for deviation from it (if not, strictly 
speaking, a violation of property), runs counter to a feeling so 
nearly allied to those oti which ^he respect for property is founded, 
that there is scarcely a possibility of infidnging the one without 
shaking the security pf the other. 

It is no violation of these salutary associations to resume an 
endowment, if it be done with the conscientious reservation 
which we have suggested, Respett'/or the intentions of the 
founder is not shown by a literal adherence to his mere words. 
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bat by an honest attempt to give execution to bis real wishes ; 
not sticking superstitiously to £e means which be hit upon acci- 
dentally, or because be knew no better ; but regarding solely, 
as be' himself did, the end which be sought to conipass by those 
means. 

The first duty of the legislature, then, is to employ the endow- 
ment usefulhf : and that in a degree corresponding to the great- 
ness of the benefit contemplated by the donor. But it is also of 
importance, that not only as great a benefit, but as for as possi* 
bla the same kind of benefit, should be reaped by society, as that 
which the founder intended. We are not to consider to what 
object we, under the temptations of the moment, should like best 
to apply the money ; but rather, what, among all purposes of un- 
questionable utility, which a reasonable man in these days would 
value suflSciently to give this sum of money for, is the particular 
purpose most resembling the original disposition of the founder. 

Thus, money assigned for purposes ^of education, should be 
devoted, by preference, to education : the kind, and the mode, 
being altered, as the principles and practice of education caiiie 
to be better understood. Money left for giving alms, shduld 
certainly cease to be expended in giving alms ; but it should be 
applied, in preference, to the general benefit of the poorer classes, 
in whatever manner might appear most eligible. The endow- 
ments of an established church should continue to bear that cha- 
racter, as long as it is deemed advisable that the cler^ of a sect 
or sects should be supported by a public provision of that 
amount : and under any circumstances, as much of these ^ildow- 
ments as is required should be sacredly preserved for the pur- 
poses of spiritual culture ; using that expression in its primitive 
meaning, to denote the culture of the ibward man, his moral and 
intellectual well-being, as distinguished from the mere supply of 
his bodily wants. 

Such, indeed, as has been forcibly maintained by Mr. Cole- 
ridge,* was the only just conception of a national clergy, from 
their first establishment. To the minds of our ancestors they 
presented themselves, hot solely as ministers for going through 
the ceremonial of religion, nor even solely as religious teachers 
in the narrow sense, but as the lettered class; the clerici or 
clerks : whose highest concern indeed was religion, as it was of 
all other men; but who were appointed generally to prosecute 
all those studies, and diffuse all those impressions, which consti- 
tuted mental culture, as then understood ; which fitted the mind 
of mail, for his condition, destiny, and duty, as Man. In pro- 



• See his little work on Church and Stat^. 
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portion as this enlarged conception of the object of a national 
church establishment has been departed from^ so far, in the opi- 
nion of the first living defender of our own establishment it has 
been perverted both in idea and in fact from its true nature and 
ends. A national clerisy or clergy, as Mr. Coleridge conceives 
it, would be a grand institution for the education of the vvhole 
people : not their school education merely, though that would 
be included in the scheme ; but for training and rearing them by 
systematic culture continued throughout life, to the highest per- 
fection of their mental or spiritual nature. 

The benefits of such an institution, and how it ought to be 
constituted so as to be free from the vices of an established 
church as at present understood, are questions too extensive to 
be further adverted to in this place. We will rather say, as being 
more pertinent to our present design, that if endowments (like 
the Church property) originally set apart for what was then 
deemed the highest spiritual culture, were diverted to the pur- 
poses of the highest spiritual culture which the intellects of the 
present age could devise, there would be no departure from the 
intentions of the original owners, but, on the contrary, a faithful 
fulfilment of them, when a literal and servile adherence to the 
mere accidents of the appropriation would be the surest means of 
defeating its essentials. We may add, that the perfect lawfulness 
of such m alienation as this, is explicitly laid down by the emi- 
nent writer to whom we have referred. It is part of his doctrine, 
that the state is at liberty to withdraw the endowment from its 
existing possessors, whenever any body of persons can be found, 
whether ministers of religion or not, by whom the ends of the 
establishment, as he understands them, are likely to be more per- 
fectly fulfilled. It is the more important to place this admission 
upon record, as the most able and accomplished of the rising 
defenders of the Church of England have evidently issued from 
Mr. Coleridge's school, jind have taken their weapons chiefly from 
his storehouse. 

If, however, we seize upon the endowments of the Church, 
not for the civilization and cultivation of the minds of our people, 
but to pay off a small fraction of the National Debt, or to supply 
a temporary financial exigency, — we shall not only squander for 
the benefit of a single generation, the inheritance of all posterity ; 
we shall not only purchase an imperceptible g6od, by sacrificing 
a most important one ; but by disregarding entirely the intentions 
of the original owners, we shall, do our best to create a habit of 
paltering with the sacredness of a trust. It matters not that the 
property has uqw become res nullius, and is therefore, properly 
speaking, our own. It is none of our earning ; others gave it to 
us, and for purposes which it may be a duty to set aside, but 
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which cannot honestly be sacrificed to a convenience. We ha?e 
not the slightest reason to believe that if the owners M'ere alive, 
and still masters of their property, they would give it to us to be 
blown away in gunpowder, or to save a few years' house and 
window tax. 

On a pressing exigency, as to avert a national bankruptcy, or 
repel a foreign invasion, the whole or any part of the endowment 
might be borrowed ; as, in such a case, might any other property, 
public or private : but subject to the promptest possible repay- 
ment. 

If any surplus remains, after as much has been done for culti- 
vating the minds of the people, as it is thought advisable to do 
without making them pay for it, the residue may be unobjection- 
ably applied to the ordinary purposes of government : though it 
should even then, we think, be considered as a fund still liable to 
be drawn upon, if hereafter required, for purposes of spiritual 
culture. 

9. We have still to add a few words on the kinds of foundation 
which ought not to be permitted: after which we shall conclude. 

No endowment should be suffered to be made, or funds to be 
legally appropriated, for any purpose which is actually unlawful. 
If the law has forbidden any act, has constituted it an offence or 
injury, every mode of committing the act, or of instigating others 
to commit it, ought to be prohibited : not some particular modes 
only. But if the purpose for which the foundation is constituted 
be not illegal, but only, in the opinion of the legislature, iuexpe- 
dient> we do not deem this to be a sufficient reason for denying 
to the appropriation the protection of the law. The grounds of 
this opinion may be sufficiently collected from the preceding ob- 
servations. 

The only other restriction which we would impose upon the 
authors of Foundations, is, that the endowment shall not consist 
of land. The evils of allowing land to pass into Mortmain, are 
universally acknowledged; and the trustees, besides, ought to 
have no concern with the money entrusted to them, except to 
apply it to its purposes. They may desire landed property as a 
source of power, which is a reason the more for refusing it to 
them : but as a source of income, it is not suited to their posi- 
tion. They should have only to receive an annuity, and that in 
the simplest and least troublesome manner : not to realize a 
rental from a multitude of sniall^ teuimts. Their time and atten- 
tion ought not to be divided between the^r proper business and 
the duties of a landlord, or the superintendence and management 
of a landed estate. . 

The very first step in a general, re vision of Foundations, and 
one which would be desirable even if the reform should go ho 
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further^ would be to dispofe of the estates of all the public trusts 
in Great Britain^ by ade to the highest bidder, and invest the 
proceeds in the stocks or other ttionied securities. If th^ legis- 
lature were then to assert its right of control over all endowments 
of an origin anterior to a certain recent date,. the exercise of this 
control should become a regular department of the administra- 
tion, and the expenditure of the interest should be brought under 
the consideration of parliament in an annual report. For until 
the execution of these trusts shall be subject to the common 
responsibility which attaches to other public functions, the en- 
dowments (at least the greater part of them), for any useful pur- 
pose, might fully as well not exist. 



Abt. ii.— the registry question in former times. 

1. Propositions for Recording and Registering of Deeds and 
Conveyances, for Preventing Frauds and Deceits in Sales, and 
Yielding of Possessions of Purchasers, By W. Leach, of the 
Middle Temple. London. l631. 4to. 

2. Reasons and Proposals for a Regisfry or Remembrancer of all 
Deeds, and Incumbrances of Real Estates, to be had in every 
County, most necessary and advantageous^ as well for Sellers 
and, Sorrowers as Purchasers and Lenders: to the Advance of 
Credit and the General Good, mthout prejudice to any honest* 
minded Person. Most humbly offered to consideration by 
Nicholas Phillpott, of New Inn. Oxford. 1671. 4to. 

3. The Pretended Perspective Glass; or Some Reasons^ of many 
more, which might be offered, against the proposed Registry Re- 

formation. London, rrinted m the year MDCLXIX. [read 
MDCLXXI.] 4toi. 

4. Reasons for a Registry, showing briefly the great Benefits and 
Advantages that may accrue to this Nation thereby, and like- 
wise reconciling those mistaken inconveniences which many have 
conceived thereof. By a Well-wisher to the Publick Interest of 
the Nation. London. 1678. 4to. 

Reasons against a Registry for Lands, and showing briefly the 
great Disadvantages^ Charges and Inconveniences that may 
accrue to the whole Nation, in general thereby, much over- 
balancing the particular advantages that are imagined to arise 
therefrom; in answer to a late book, entitled, Reasons for a 
Registry, with some Reasons J or a Registry of Personal Con- 
tracts ; humbly offered to consideration, liondon. 1678. 4to. 
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6. A TVeaiise showing how Useful, Safe, Reasonable and "Bene- 
Jieial the Inrqlling and Registering of all conveyances of Deeds 

may be to the Inhabitants of this Kingdom. Bj a person of 
great leamiDgand judgment [Sir M. Hale]. London. 1694. 
4U>. (This Tract has been reprinted several times with the 
Authors name.) 

7. A Proposal for the Erecting of County Registers for. Freehold 
Lands,. Junotng the great Use and Benefit of them. By E. B. 
Esq. London. 1697 • 4to. 

8. jin Essay on a Registry for Titles of Lands. By John 
Asgill, of Lincoln's Inn» Esq. London. I698. 8vo. 

9. Some Ructions on . Mr. AsgilFs Essay on a Registry for 
Titles of tjtmds. London. 1098. 8vo. 

10. The Reply to Some Reflections ofi Mr. AsgilPs Essay on a 
Registryjor Titles of Lands. By way of a Letter to tne Au- 
thor of the Reflections. London. 1^9- 8vo. 

The evils arising from the want of a Registry have been felt in 
this country for centuries past> and the proper remedy for those 
evils Ims been repeatedly urged on the legislature. It would not 
be difficult to discover the reasons of the mischievous and suc- 
cessful resistance to a measure of such evident utility; but as this 
may, perhaps, be deemed more curipus than useful, we shall not 
enter mto an inquiry on the subject. We hope, however, to be 
able to prove, that, whatever the motives may have been for its 
rejection, the necessity of a Registry has been so fully established 
more than a century ago, that, had reason only guided parliament 
in those days, this question would not require to be agitated in our 
own time. In perusing some old publications on the subject, we 
have been so struck with the convincing arguments advanced on 
one side, and the futility of those on the other, that we have 
deemed it acceptable to our readers to present them with extracts 
from various works on both sides of the question. We shall abstain 
as much as possible from arguing the point ourselves, but leaving 
to the old champions to defend their respective positions, we 
doubt not the result. We do so the more willingly in order to 
show timorous people that the most intelligent part of the com- 
munity in old days were of the same opinion with the most intel- 
ligent in ours and that the opposers of this measure do nothing 
but bring forward sophisms which have been long ago demo- 
lished. We have abstained from referring to authorities of the 
time, of the Commonwealth, lest those who possess a tender con^ 
science should deny the trnth tn odium auctoris, being vaxOUver^ 
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relick — as Fabian Philips calls it — and should mistrust whatever 
comes from so impure a source as a parliament, (or^ to speak 
more loyally^ a so-called parliament) " of ignorant and mechanick 
members." The writers from whom our extracts are derived, 
wrote either a few years before or after '' the glorious revolution 
of 1688/' and all of them before 1 700 ; so that they cannot be 
suspected of being bitten with the reform mania of our own age. 
We beg, however, to refer to a writer of the Commonwealth, on a 
point of fact, to show the mischiefs which the state of the law had 
produced, and the reasons by which the '' ignorant and mecha- 
nick party'' were compelled to endeavour to apply a remedy to 
them. Before the bill for amending the law and for introducing 
a Registry had been proposed, Leaqh suggested it, and the pre- 
amble of an act of parliament which he sketched out runs as 
follows : — 

'' Forasmuch as great numbers of secret fraudulent deeds and con- 
veyances, and other frauds and deceits, have been of late years contrived, 
and more frequent practised than formerly, by many wicked people 
selling their manors, messuages, la^ds, tenements, hereditaments and 
other things, sometimes twice, other times thrice, foure, or five times 
over, to severall purchasers, for good and valuable consideration, where- 
by divers honest people of this nation (who have purchased the same 
leases, rents, annuities or charges out of the same for great summes of 
money) have been defrauded of all that which they carefully and honestly 
have laboured for the greatest part of their lives, and afterwards lived in 
great misery and extremity the residue of continuance of their time $ and ' 
other of such purchasers by reason of such frauds and deceits have been 
troubled and turmoyled, and put to great excessive charges and tedious 
suits ', and especially in the Courts of Chancery, or in courts called 
Courts of Equity, or English Courts, many years together ; and yet in 
the end, by the means aforesaid, have failed of recovery or obtaining 
that for which they have justly and honestly paid, or any part of their 
money which they have disbursed on that bebalfe, for the prevention 
thereof : Be it enacted,'* &c. 

That the republican lawyer did not give a high colour to facts 
to serve his views, may be seen from Sir*M. Hale, who fully 
admitted — 

''1st. The great deceit committed by persons by secret judgements, 
itiortgages, conveyances and settlements, whereby purchasers are often- 
times deceived and creditors defeated 2d. The multitude of 

chai|;eable and difficult suits in law^ occasioned by pre-conveyances, 
secret mortgages, and other incumbrances, which probably would b^ 
avoided and lessened if all men*s estates lay open to the view of othefs.'^: 

Phillpott also strongly insisted upon this well-knpwn fact. to 
show the necessity of a Registry. 

* " The usefulnesse and benefit to all his. majesties subjects of what is 
pn>p<»e(d (t. e. alUgistfy), appears and ia demonstrable in nothing more 
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ibva the Tairt number of suits and actions in the Conrts of Westminster, 
ariseing merely by reason of precedent and concealed incambranees» 
which have and daily do wast and consume the whole substance of such 
as are concerned in them ; aitd two parts in three (at least) of all suits 
UMiching real estates, depending in Westminster Hall, are sprung from 
ibis mischief.*' 

Asgill particularly alludes to the quantity of law suits caused 
by the want of a Registry ; and the author of the " Reflections 
on Mr. Asgill's Essay" admits the fact, but says that there were 
other reasons besides for it ; which does not seem to be a good 
argument to prove that this one cause should not be removed. 
Asgill's opponent directs his arguments against that gentleman'a 
plan and application of principles, but takes good care to declare, 
repeatedly, that he does not mean to say that a Registry might 
not be adapted at some period or other, and freely confesses tbat 
the state of the law might be improved ; he only objects to As- 
gill's suggestions : 

** 1 desire the reader to take notice, that what I have said must be 
understood to be in answer to Mr. Asgill, and in confutation of his hy- 
pothesis ; and though, perhaps, there may be found some things in it 
not impertinent to an argument of a Registry in general, yet they must 
be taken to be levelled purely and singly against the author's book. • • . 
, ** The case of purchasers is much amended by several useful stattitei, 
made in the last reigns, and^ I doubt not, may still be better secured 
•gainst secret incumbrances ; and it is, I think, something of an argu- 
ment against it, that this proposal of a Registry has been still rejected 
fay our forefathers, and in times when the state of conveyancing did 

more require it than now it does But I affirm nothing } the 

King, Lords and Commons, are judges of this matter, whose wisdom 
and determination I shall always take to be the criterion of truth and 
prudence. ' 

In his Reply, Asgill answers these vague and inconclusive re- 
marks ia the following pithy words :— ■ 

'^ As for those gentlemen who are so complacent as to declare for a 
R^stry in geneiiil, and yet find fault with all that tfre proposed, — ^till 
they shfui please to 'define the nature of what they would have, I presume 
they must be thought to be against all 

*' The want of a General Registry bath been the occasion of multi- 
plying laws to prevent frauds in the titles of lands which might 

nave been easily prevented by a Registry 3 for all frauds in titles came 
by concealments, and when they are registered, they can't be concealed. 

• . • . The multiplication (and consequently ignohince) of laws, 

is a secret curse fallen upon man, which insensibly consumes his e8tate> 

without his taking an account of it. . There is not a greater 

article in the^aws of England than the descent of lands to the eldest son 
as heir, and yet this being a common case, every n^an is his own lawyer 
in it. And, were a Registry settled, the use of it would become so com- 
mon, that Uie knowledge 01 the law and practice of it would become uni- 
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yenal. Whereas the law of titles now lying dispersed In fleveral Tolanies, 
which must be compared with one another, 'tis a discouragement to the 
students of the law themselves to inquire after them." 

The objections which were and are urged against a Registry, 
may be reduced to the following: — ist. Trouble and expense; 
2dly. The evils of innovation; 3dly. The discovery of private 
affairs. The first was and is advanced by those who did not 
know what else to say ; the second seems to have been a favourite 
wilh old women^ and lawyers in particular ; the third with country 
gentlemen and usurers. In the actual state of society, when dis- 
tances have been, if we may say so, almost done away with, and 
the extremities of England brought into contact, the argument as 
to the trouble caused by distances cannot any longer be brought 
forward. Yet, as we know honourable and learned members of 
the House of Commons who might use it to make a show of- 
wit,* it may be amusing to read how the author of the '' Rea- 
sons against a Registry for Lands" facetiously argued against 
County Registries, on the ground of the trouble and expense 
which might be caused by distance : 

'' Methinks I already see a Registry placed at East Grmsted for Sut' 
sex ; and the poor old men and old women riding from Hasting to East 
Grinsted in Sussex, near forty miles, through the deep clay, after the rate 
of ten miles a day, with their attorney or solicitor with them, at about 
40s. expenses per day, to register a mortgage for SO or 40 pound, which 
the poor borrower had occasion to take up of the lender, to place out 
his young son apprentice, or to marry his daughter ; and, wnen they 
come there, they must attend Mr. Register's leisure to search for former 
incumbrances, and to make entry of their present mortgage j it may be 
the Register may not be well, or not at home, or, being a great person, 
not at leisure, non vacat exiguis, &c. But, when it is done, away joggs 
home the joyful mortgager, for that it cost him but 12 or 14 pound, 
out of his 40 pound, and the mortgagee glad that no other mortgage 
preceded him in the Registry, not regarding the cold, dirty December or 
January journey of the poor, old knave that borrowed the money.'' 

Phillpott answers in a few words the objection respecting 
charges and trouble : 

''The charge will be inconsiderable to the great satisfaction they 
(the mortgagees) receive, by being freed from the danger of precedent 
titles i and the trouble cannot be much when an office for the purpose 
is kept in the shire town, or chief city of the county." 

But Asgill enters into the point more at large, and his malici- 
ous quaintness will be found a match for the facetious descriptioa 
of a journey by the unknowh opponent. As Asgill was inclined ' 
to a Metropolitan Registry only, he does not mention the trouble 
of travelling to county-towns ; but he points out the mischiefs of 

* When this was written, Sir C. WetbeTeI^ was mttmber for Bonraghbridge. 
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the existing system in a manner which answers objections of all 
kinds : 

*' Two great qualifications^" says he, *' are necessary to a com- 
plete conveyancer^ first. That he be tnaqiable of dupatchmf business so 
fast as' he should; secondly, l^ai he does not dispatch it asjast as he can, 

festina knte is the conyeyancers' motto, and therefore they 

advise their clients not to hurry them, nor put them out of their own 
pace J they must think nothing troublesome but the entering the deed 
m a Registry ; to come to a lawyer's chamber twice a-week, to know 
#ben they shall come again ; then, to have a bill of directions to send 
for some deed which the lawyer wants, and which perhaps is 100 miles 
distant, in they know not whose hands ; to employ an attorney to search 
for judgments, statuses, recognizances ; deeds enrolled in four courts 3 to 
send for a copy of a will proved in a remote diocess, and bring an ac- 
count of all this to the lawyer, and give him a new fee, and then begin 
again ; and may be two or three such tiedpes before the title be finished ; 
and the clyents must not think much of all this, but take it as the na- 
ture of business. 

'^ And yet I can't say but all this may be necessary, as the case now 
stands, which must still grow worse, if let alone : for the troubles and 
hazards oi titles must continually increase, until they are reduced to a 
certainty by a Registiy. 

"But then, as a Registry would reduce the incertainty of titles, it 
must thereby take away the delays in conveyancing, and consequently 
abridj;e the charges : for, as the Pharisees made long prayers, as a pre- 
tence or equivalent for devouring widows' houses, so practicers in the 
law must make out long bills, on pretence of demanding large fees ; 
like some tooth -drawers, who dragg their patients by the jaws about the 
room, to show them how hardly they earn their money. To cure defi- 
ciency in titles, would be as fatal to conveyancers, as the cure of a lame 
legg to a beggar." 

The second objection (fear of innovation) was urged with great 
force by most of the opponents of registration : its' vagueness 
making it easy to be brought forward, and frightful to those who^ 
not liking the process of argument, are content with leaving that 
task to others. Accordingly, we find the author of '* The Pre- 
tended Perspective Glass" beginning his lucubrations in the fol- 
lowing ominous strain of ratiocination : — 

" It cannot be denied by any who have conversed with the right 
reason of law and rules of government, that innovations are more than 
a little dangerous, because there cannot possibly or probably be at once 
a certain and clear prospect made of all old evils, contingencies, and 
inevitable consequences, which either will or may happen by it : aud 
therefore have adjudged ' it to be more conducive to the weal-public 
rather to suffer some few or seldom mischiefs, not fatal, than many in- 
conveniencies, which will not be escaped in such a renverse or ploughing 
up of all, or the greater part, of the estates and credit of the kingdom, 
and the product of so many sad effects as will attend it." 
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Further on, he returns to the charge in the following words :— • 

" The office of General Remembrancer of Incumbrances hath several 
Parliaments in. the reign of Kiog James troubled and attended them for 
a confirmation, and could never obtain it, was refused and certified by 
iStr E, Coke, and the Judges to whoia it was referred, to be against the 
weal-public, missed of its purpose in the Parliament of King Charks the 
Martyr, was entertained by Oliver, and his ignorant and mechanic 
party, as a ready means to level and overturn our laws, and make his 
saints some seats or business of judicature in the several counties, but 
went no farther than its embriOf because his so called Parliament could 
not agree, in six months time, what should be called incumbrances ; and 
hath been rejected in a late Session of this Parliament." 

The author of the ** Proposal for the erecting of County Re- 
gisters" very justly observes on this subject, that 

''The old methods and law-maxims were well enough two or three 
hundred years agone, when we made no other use of our small ships .but 
fishing, and tranniorting our forces into. France ; when the elder son 
was a captain, and all Uie younger sons soldiers'under him, or some 
oUier grnit man Trade is now become the darling of man- 
kind. Without trust there can be no trade ; and without 

trade^ there will not be much loeaUh, the foundation of trust." 

The author of the ** Reasons for a Registry" treats the objec- 
tion with great scorn, and answers it in a most forcible manner 
with the authority of Bacon. 

" As for the great clamour of innovation, I doubt not but some formal 
wiseacres, out m abundance of their politic prudentiab, will be ready to 
lay this terrible stumbling block in the way j but I shall labour to anti- 
cipate their pretences with the authority of the learned Lord Bacon, in 
his Essays, whose words are these : — ' Surely every medicine is an inno- 
vation ; and he that will not apply new medicines must expect new evils ; 
for time is the greatest innovator. And if time of course alter things to 
the worse, and* wisdom and counsel shall not alter them to the better, 
what shall be the end ? It is true that what is settled by custom^ 
though it be not good, yet at last it is fit, and those things which have 
long gone together, are, as it were, confederate among themselves 5 
whereas new thibgs piece not so wdl -, and, they help by their utility, 
yet they trouble by their inconformity 5 besides, they are like strangers, . 
more admired, but less favoured. All this is true, if time stood still, 
which, contrariwise, moveth so round, that a froward retention of cus- 
tom is as turbulent a thing as an innovation ; and they that reverence 
too much old times are but a scorn to the new.' " 

Asgill scaircely deigns to answer the objection in an argumen- 
tative manner. He refers to many bills, which have been passed 
into laws after bein^ r^ected several times, and ridicules a 
strange saying of Fabian Philips, who /called both a Registry, and 
stamp or paper ** badges of Spanish slavery,'' and yet the fiscal 
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*' badge*' had been adopted without horror '' bj bis Sacred Ma- 
jesty." He then plainly tells us that those who raised the crj 
against innovation were those who had a private interest to leaving 
these thiag3 as they are ; and adds, 

" If the cryes of monks and friars had been regarded, we had never 
beard of the dissolution of monasteries j and if the clamours of Masters 
of Requests, Clerks, and Escheators, had prevailed, the Court of Ward 
and Liveries had been standing at this day." 

It is to be observed that Asgill is particularly hard upon 
lawyers^ and attributes to them motives of their own for opposing 
a Registry. 

*' Were the titles of lands once made certain (which they may be by 
a Registry, and no otherwise,) I know what I think of the future gains 
of the law. The profit of the law arises from the uncertainty of pro- 
perty $ and therefore, as property is more reduced to a certainty, the 

profit of the law must be reduced with it. . • The proximus 

ardet will fall upon the conveyancers, and that not by altering the forms 
of legal conveyances, or taking them out of their bauds, or putting any 
stop to the dealing in lands (for that will be increased,) but by exposing 

their manner of practice in this conveyancing part of the law. 

When they come to be paid, they reckon their fees by longitude and 
latitude. I have seen an original mortgage of one skin bred up by a 
scrivener (in six years) to one-and-tweiity, by assigning it every year, 
and adding one skin to every 4iS8ignment by recitals and covenants, as 
cows, after three years old, have one wrinkle added to each horn for 
every year after, which shows their a^ : and I am informed, tha| one 
deed of sixty skins was heaved out of a oonveyancer's office the other day. 
At this rate, in a little time, the clyents must drive their deeds out of 
their lawyers' chambers in wh^eUbarrows.'* 

We are not aware that this is a caricature, but we hope that 
the profession was not in so disgraceful a condition as this 
rather sour-tempered writer would make us believe ; at the same 
time, we must say that his opponent does not repel the charges 
with that force which is derived from the consciousness of a good 
cause. At one time, indeed, he seems to admit that there is some 
truth in them, and finds fault with Asgill because " he should, at 
least in honour, have kept counsel, and not revealed the myste- 
ries of their trade." If, however, there was some indiscretion in 
this proceeding, others had been guilty of it before Asgill. Phill- 
pott, in enumerating various objections to the plan for a Regis- 
try, concludes in the following remarkable manner: — 

" There is yet another objection, which (though perhaps it will not 
be openly owned) yet may covertly prove more obstructive than all the 
rest ; and that is the growing students of the law (who observe with 
admiration the vast wealth and honour acquired by their predecessors in 
their functions) may see cause of despairing the like to themselves, if this 
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preventive remedy be set on foot. But the genuine and candid expo- 
sition of the law's use and intention forbids ail contradiction of what 
tends to the public tranquillity and welfare, and therefore I hope there 
needs not much to be said in confutation* of what will not be publicly 
asserted. And this I dare aver, that many learned lawyers have been 
deceived in their purchases by precedent titles of the very money wbicb 
they got in controverting the like cases of their clients.'* 

But Asgill gives a still more special and conclusive answer to 
this objection — that is, that the innovation is the want of Registry: 
** That clandes.tine conveyances are crept in, contrary to the 
intent and meaning of Parliament, and all the avowed laws and 
customs of the kingdom." Of this lie gives a proof, which stares 
in the face of any man whenever he casts his eyes on a deed. 

** And methinks all the old forms in the beginning of deeds show the 
intention of making them as public as they could be i^-Know all men 
In/ these presents ; and To aU people to whom these presents shall come.*' 

He, moreover, argues the point at length, and dwells particu- 
larly on this : that the 27 H. 8. was intended to prevent secret 
conveyaTTces, and that the invention of lease and release was 
found out to elude this law ; — a word which did not please the 
author of the " Reflections on Asgill's Essay," who contended, 
that the statute was not eluded, but avoided: a distinction with- 
out a difference as to its effects, and as to the point in question, 
but of great importance to show with what good faith the oppo- 
nent of Asgill proceeded. Sir M. Hale admitted 

" That if all conveyances of lands were for the time to come regis- 
tered, it would, in process of time, do much good, and prevent many 
suits and frauds, though, perchance, the present age may not find the 
advantage of it. And certainly it was the great design of the statute 
of the 27 H. 8. of Inrolments, to have brought up that method of as- 
surances, and, had it been pursued, it had before this time been brought 
to great perfection, and done much of that good which is now intended 
by it." 

Here, we may observe, that those who object to a register 
because its good effects would not be immediately felt, would 
have done so Ifty years before, and have, in fact, borrowed their 
arguments from those very persons who, in former times, pre- 
vented a system being adopted, of which several generations 
would now have reaped the advantage. Asgill did not fail to 
take notice of this selfish and dishonest objection. 

*' They say a Registry signifies nothing till forty or fifty years after it 
is made ; apd so they said fifty years ago. But if, instead of that, it had 
been then settled, we had now received the benefit of it. And should 
that objection prevail in other cases, we must neither plant oaks, nor 
orchards, but leave off generation, because our issue arrive not at man- 
hood till one>«nd-twenty." 
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This brings us to the third objection to a Registry : the ex- 
posing people's affairs, and the discovery of titles. Although all 
the writers in favour of aRegistry, whose works are above quoted, 
were decidedly inclined to a public Registry ; yet to do away with 
the idle fears of those honest persons, who would not hear of 
having their titles and true worth made known to the world, pub- 
licity was not insisted on; and, to carry the main point, it was 
generally agreed that the Registry should be secret. But the 
justice, as well as the utility, of publicity to all parties, is argued 
in so masterly a manner that nothing is left to desire. And, first, 
as to the Discovery of Titles, the objection is stated and answered 
by Asgill io the following manner : — 

** All objections made against a Registry, upon account of mischiefs 
which may arise by discovery of titles, are not only contrary to all the 
avowed laws and customs of England, but to the very essence of title, 
and the history of conveyances. 

'* Some notice is essentially necessary to the title of every thing that 
is vendible. To make a title is to take the property of a thing from one 
man, and put it into another^ of which it is necessary that other persons 
should have notice, as well as the parties, or else the purchaser can have 
no title, because there is no witness to give evidence of it, in case the 
seller should deny it. And as some notice is absolutely necessary to all 
title, so the mor^ notice is, the better is the title : it were better for 
every man who is owner of an estate, that all men knew his title, and 
then, whenever he bad occasion to dispose of his estate, there would 
be no further inquiry into the title of his lands tbaU to the title of 
money in his possession. And as notice is thus necessary and advan- 
tageous to title, so, in the history of conveyancing, the most perfect titles 
are most notorious, or rather, the most notorious are most perfect." 

The author of the '' Reflections on Mr. Asgill's Essay" was 
for once of hi^ opinion ; and on the very pointy too, on which he 
might have had the most advantageous position in making a show 
of resistance. 

*'I shall most readily grant, what has cost the author so' much of 
his pains and learning to prove, that the more notice^ the better is the title ; 
that as notice is advantageous to title, so, in the history of conveyancing, 
the most perfect titles are the most notorious; or, rather, the most notorious 
are, the most perfect. And this be might have illustrated, if it were ever 
matter of doubt to any, by instances much nearer home, and to bis pur- 
pose likewise, than those be has brought from the Old and New Testa- 
ment ; for I agree that the ancient way of conveyancing in this king- 
dom was in the view of the whole country, who saw the transmutation 
. of possession, and therefore was preferred before all secret ones. 

'* And for this reason, a feoffment upon the land, which is the most 
notorious, dotb at this day exceed all other conveyances, and is inore 
respected in law for this perfection of it. And though' there are some 
objections drawn, I think father from politics than law, (which, if this 
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author had -stated, and given a clear answer to, he needed not have made 
those irregular and bold sallies^ for want of somewhat pertinent to his 
assertion^ and might have exercised the gallantry of his wit' to. better 
purpose against the too ntiked discovery of titles, which some imagine 
niay prove inconvenient, and of ill consequence, for reasons of State,) 
yet, (confess, I am not persuaded thereby of the danger of a Registry ; 
and had the author's argument brought with it as much light and con- 
viction to my understandings as there is of the contrary in this fancied 
objection, I should haye saved my pains at this time, and relyed upon 
his ability to give the world satisfaction in that matter/' 

If the publicity of titles is admitted on both hands, the effects 
of it in diminishing usury, and rendering lands more valuable, as 
well as more available, are equally well demonstrated, whilst 
the ruin which is produced by secrecy is as ably pointed out. 
But before transcribing these arguments in favour of a public 
Registry, let us hear the longest and the most elaborate philippic 
against it, by the author of " The Pretended Perspective Glass." 

*' The people of England, for above eighteen years civil wars, plun- 
derings, sequestrations, and free quarters of armies and souldiers, and 
ahoy^ twenty years' very great and various taxes, are so universally in- 
debted, as it may rationally be believed that the most part of them live 
more upon credit, than any certain or real estate or subsistence of their 
own ^ that much of the land of England, if it should be sold, will 
scarcely pay the debts which might be charged upon the owners thereof 
.... that our nobility and gentry, the most of which made their loyalty 
to their king, and their love to religion, laws and liberties of their king- 
dom, to be their ruin and impoverishment, will now by such a Regis- 
tration be turned out of that credit which was left to support their 
feeble and languishing estates. That our merchants, whose trades have 
brought riches and plenty ipto their habitations, and to be inmates and 
dwell with them, are for the most part three parts in four in credit, and 
an opfnion of a greater estate than they can justly call their own. And 
the retailers, and now more than formerly lofty shopkeepers, who have 
owed their low beginnings to a small stock and a great deal of credit, 
and gain so well by it as to afford to give 15 per cent, to any that will 
adventure a joint trade with them, will, when they shall be exposed to 
the jealous eye of the nice, over*timorous, and suspicious usurers or 
money lenders, be tumed out of all their expectations, and made to sub- 
mit to the devouring and unmerciful fangs of a statute of bankrupt, or 
give over their trade and be better acquainted with humility. The 
country farmers, when com or cattle shall in their rates or prices fall 
short of their hopes to pay their landlords' rents, shall not now be able 
to borrow mpney to pay them, if their small stock or estates shall not be 
sufficient to endure the severity of a tell-tale registration. ... All trust 
and credit, and the faith, charity, and love of mankind one to another, 
whereby so many families have had their rise and foundation, and more 
have gained good employments, will be so enervated and weakened, as 
men shall he afraid of that which they needed not to have troubled 
themselves withall, and make them to be like empty Banyans and hard- 
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hearted Jews each to other The Dutch and other nations^ whose 

low interest heretofore brought iuto England some millions of sterling 
money, to put to a more gainful usury, will, by such a Registration, not 
adventure to bring over any more. . . . Such a contrivance will lav open 

and discover the beggary and wants of the people not only, bat 

hinder and take away from the king his post fines and profit of slien- 
ations, amounting to about forty or fifty thousand pounds per annum. 
It will lay open and expose every man*s estate to taxes and assessments, 
when as the registring of all mortgages and alienations of lands, can 
make no perfect discovery of incumbrances, without the registring of 
judgments, statutes, and recognizances, as well for the time past as to 
come. ....... 

** Such a Registration, if loyalty should be any more sequestered or 
oppressed, will not afibrd them, as it did before, any covert or succour 
out of such concealed parts of their estates, as their wives or friends 
shall be able to help them unto. And if such a misery should never be 
again repeated, may bring their writing .and evidences to the view of 
such as have claims or pretences to their lands or estate, which the 
Chancery and other Courts would never compel. 

"The bringing down of money to 6 per cent, hath, as frequent ex- 
periences may inform those whose estates have been sucked into a con- 
sumption by it, made too many refuse to lend money without as much 
bix>cage as hath amounted unto 8 or 10 per cent., and taught them to 
prey and work upon men's necessities,- by denying to lend money with- 
out rent charges or annuities, which may bring them 12 or 14 per cent., 
and hath brought into a kind of trade and improvement of money thftt 
horrid usury and brocage now practised by taking of pawns and loan of 
money at 60, 40, 30, or 25 per cent., which, like locusts and caterpillars 
devoiiring every green thing, have almost covered this impoverished na- 
tion. And the hardning of men's hearts by such an inspection into all 
men's estates, and creating them by that means as many advantages as 
they please, will, when people cannot borrow moneys as formerly upon 
reasonable securities, cause an increase of trade of Tally men, who do 
now gain a great deal more than luO per cent." 

We do not know what to admire most in this lucubration; 
whether the stupidity of the writer, or his impudence. Here a 
man tells the world, with imperturbable coolness^ that as a Regis- 
try would show to the lenders of money that the borrower has not 
the means of repaying it, it is therefore a most pernicious thing to 
propose one, for then people would no longer be taken in. What 
he says of the nation holds good with regard to individuals ; and 
we only wish that those who oppose a Registry in our days, 
would have the candour to avow their motives for so doing, as 
plainly as the above writer has unwittingly done. We recom- 
mend the last part of this extract to the lovers of the usury laws, 
that they may take some practical hints as to the effects of them. 
Our reason for transcribing it was to show the absurdity of a plan 
proposed by the author of the " Reasons against a Registry for 
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Lands/' Sec. We shall iosert it here for the amusement of our 
readers. 

*^ The great wisdom of oar former paiiiaments, perceiving the great 
incDnvenieDcies arising from so high an interest of money^ to the decay 
of trade, and sinking the prices of Unds, brought it to 8 per cent., thea 
to 6 per cent., which every one is sensible how great an advantage it 
hath been to trade and to every man's inheritance, and rather than to 
encourage the lending of money so much on land securities, it would be 
much more conducive to the adyantage of the trade of this nation, and 
encreasing the great value of the lands thereof, if it^may consist with 
the pleasure of His Most Sacred Majesty, and both houses of Parlia- 
ment, rather to reduce the interest of money to 5 or 4 per cent., that it 
may prove more advantageous to any person to employ his money in the 
miJLing of the manufactures of this kingdom, or in the exposing them, 
than to accept of so low an interest." 

/^ man who argues in this manner deserves no answer; the 
more so when he mistates what he gives but as facts, and when 
he is so obstinate as to persist in his arguments after they had 
been foreseen and demolished by the author of the " Reasons for 
a Registry/' whom he pretends to answer. This writer says 

" The bringing down of interest will not effect this design (the ad- 
vancement.of trade), for where there is not a certain security either in 
lending money, or purchasing lands, neither the readiness in the bor- 
rower^ nor the seeming advantage of a purchase, will persuade men too 
easily to pait with that money which possibly has cost them a great 
deal of labour and pains in the gathering together. So that .... it is 
evident that trade and commerce cannot be carried on to the greatest 
advantage, without establishing such security, for the transferring of 
money from one hand to another, that all men, as occasion shall require, 
may readily and freely, without the apprehensions of being cozened and 
cheated, advance their money to be lent out and disposed in the way of 
trade . . .*. Admit that the interest of money were reduced so low that 
men had rather buy lands than lend their money at use ; yet what en- 
couragement can men have in the prosecution thereof, where the title of 
such lands cannot be secured to the purchaser or lender ? *' 

After having thus faithfully given all the arguments of any 
pretended value, against a public Registry, and the answers to it, 
we shall submit some additional extracts, most valuable for the 
facts which they contain and for the soundness of the views which 
thay exhibit. In proceeding in their arguments these writers 
court objections, and answer them, with a force which must con- 
vince all but those who have determined beforehand never to be 
convinced. We shall begin with Phillpott, who, after alluding 
to the insecurity of titles^ proceeds as follows : 

** The terror of this mischief affrights persons who have money to 
lend unto those who want, and occasions the demanding of too unrea- 
sonable securities, which euio.es men to engage their friends, as well 
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as ibeir lands^ to satisfy scrupulous lenders ; and hath so far weakened 
credit^ as that a lender in these daiies will rather set at 5 per cent, to a 
city goldsmith^ or scrivener, upon a note of bis hand, than at 6 to a 
coantry gentleman, on his mortgage, judgement, or statute (and with a 
prudent foresight too). For in the one case (if bis security proves defec- 
tive) he spends perhaps all he hath to endeavour to recover of it, and 
(in the other) being out of hopes, be is freed from further trouble or 
charge, and sits down by his nrst loss. As the discovery of precedent 
incumbrances would be to the great benefit, safety, and satistaction of 
purchasers and lenders ; so would it prove no lesse advantageous to bor- 
rowers and sellers, by giving them credit to raise money on sale, or en- 
gagement of their lands, as occasion requires, without drawing in (and 
thereby often ruining) their friends to be engaged with them, or giving 
generall securities by judgements', statutes, and recognizances, which 
attach their whole estates, and mtike them incapable of selling or dis- 
poseing any part of it upon what emergent occasions soever 

'^ It is very observable how the state and condition of the seller alters 
the rate and quicknesse of sale. If a person reported to be indebted or 
engaged, offers land to sell^ none will adventure to deale for feare of 
precedent incumbrances (nnles it be upon very great advantages of an 
under value in regard of the danger), when as a man void of that pre- 
judice may soone sell at the uttermost value. There are persons who drive 
a trade in broakage of money whose course is this. Upon the application 
of a borrower he finds out the money, proposes the security, and names 
himself for one. This double kindnesse obtaines a bountiful reward 
out of the summe, and likewise undoubted counter-security, not only 
against this engagement, but also all others in future (for my breaker 
intends hot to desert his fresh man so). Then for his generall indemp- 
nity, he takes a lusty previous judgement of his friend (as more con- 
cealable than a statute), and upon the credit of it makes new supplies 
from time to time, as occasion requires. When the old debt is called 
in (as it must be once a yeare), he engages of new (taking up so much 
more money as will supply the present occasions of the borrower and re- 
ward the broaking surety). If the principall and his coengaged country 
sureties (these things being reciprocal betwixt them) prove slack or de-* 
fective, whereby the broaking bondsman is hardly set upon, he resolves 
to submit to the law, and takes up his quarters in the Fleet or Marshal- 
sea^ and then to extend his judgement to gaine some part of recompence 
for being undone by his kindnesse to his friend^ whose estate is far short 
to recompence his damage (although he was never worth a groat more 
than what he got by these means). My application is that if these 
judgments came to be entered, persons of substequent concernment 
would come to the discovery of them, and thereby avoid, or be timely 
relieved against them. The difficulty to borrow money proceeds not 
from it's scarcity, but the diffidence of good security, for it's generally 
known that those who need it not, and have estates, may borrow what 
they please on easie tearms, when as persons in debt cannot procure it 
without much trouble and charge. If monyed men could^safely deale 
in purchases or mortgages o^ fands (the obstruction whereof is only 
Goocealed and undiscoverable incumbrances), they lyould not keep their 
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treasure lying by them without profit to tbemtelves, or ttte to^lte piib- 
lick, but -tet it abroad to. benefit, and none who are owners of laBdfMld 
want mony at any time. to serve their occasions. This wonld promote 
trade and commerce between all men. The too frequent and aboiBipaUe 
Villany of forging, razing, altering, and antedating of conveyances, 
would be. wholly prevented by the means of this Registry. .... 

** Objections may be made, which, though weak in themsdves, yet 
some may think them fit to. receive an answer. As, 1st. The matter 
proposed, would discover men's estates .to their prejudice, their debts 
would be made known, and so their credit and reputation weakened, and 
others who desire to conceal their fortune would lie discovered to the 
world, and thereby liable to taxes and burtheusome offices, which now 
.they avoid. 

**Antwer. — As. to the first, the support of credit and repute, by having 
poverty undiscovered, is like the concealing of a wound till it comes to 
an incurable ulcer) and the effects of it can never recover the patient, 
but will at last destroy him, and deceive all who trust in him. As for 
the other, it's most just and equitable that they should bear and undergo 
taxes and burthens proportionable to their estates, and and not lay it on 
the shoulders of those Who are of lesse ability. 

^* 2 Ob, — It would give opportunities to pick-holes, and find out de- 
fects in men's conveyances. 

** Anrwer. — 1. Many persons, haying once gotten a possession hold by 
wrong, on pretence of conveyances which they have not, occasioning 
many suits for discovery thereof, which need /not be if the publick 
Registry did demonstrate it. 2. The Registry ikiay be brief ana short, 
setting forth only the effect of the conveyance. Besides, scarce any in 
these dales do sell or grant land without keeping an exact copy, or 
counterpart, by which, defects, in case there be any, will more appear, 
than it can do by the RegisMy-" 

Thus far Pbillpott. What follows is from the ** Reasons for 
a Registry." 

'' It is said that if all men by vertue of a Registry could lend their 
mony upon real security, no man would lend npon personal 3 and conse- 
quently the merchant, who hath so many reasonable opportunities, of 
taking up mony upon credit, would lose the convenience of serving his 
necessary occasions, the advantages whereof accruing to them upon their 
bare credit, every day's experience confirms to us how considerable the 
same are. But this is npt the interest of the nation that the credit, of 
tradesmen should be greater than the returns of their trades, and 
so much they will hardly in any case want, since it is certain that there 
IS more mony in the nation than men have occasion to take up at interest 
upon landed security. And we find by experience that some men out of 
affection, or other particular and private respects, will lend their money 
in trade to their friends and relations, upon personal, when at the same 
time they might lend it to others upon real security 3 whereof weniaybe 
satisfied from' hence, that in former times, when mortgages were un- 
questionable securities, and purchases less obnoxious to those many 
cheats and devices that are now too commonly put in practice concern^. 
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ing tbem ; yet the tradesman never wanted credit to raise mony, pro- 
portionable to the return of his trade, sufficient to serve his real and just 
occasions; and if men's credit be but proportionable to their industry 
and stock, they may carry on a much more certain, though perhaps a 
less extravagant trade; and possibly, at this day, the extraordinary 
credit of some, who have taken up more mony at use than ever they 
intended to pay, may have made others fare the worse in point of credit, 
who have had just and reasonable occasions of taking up mony, and 
would have been truly punctual and careful in the repayment thereof. 

'' Some men are likewise apprehensive that it would be a great pre- 
judice to the country gentlemen, by discovering what mortgages and 
other incumbrances are chargeable upon their estates, by the discredit 
whereof they are rendered uncapable of several advantages, which other- 
wise they might enjoy. • But surely this is a great mistake as to all 
honest gentlemen : (and 'tis to be hoped the law will make but one sort 
of provision for knaves) for the reputation of a country gentleman being 
in debt is at this day so lutal upon him from the uncertain conjecture to 
be made, how far that debt may extend, that though in truth it may be 
but for a very indiflPerent sum of money, that it shall be difficult for such 
- a person to raise five hundred pounds, that in reality may be able and 
sufficient to give security for five thousand pounds, by reason of the great 
suspicion men have over the integrity of any man that is never so little in 
debt; an inconvenience which has no small misfortunes attending it; 
^ince it is from it that procuration and continuation is so frequently paid, 
so many journeys* expence of time and charges in enquiring after the re- 
putation of the parties, in being satisfied of titles produced and settling 
of writing by counsel, in being subject to all the severe covenants, con- 
ditions and collateral securities that the wit of a man can impose upon 
them, to which may be added the difficulty of redeeming a forfeited 
mortgage without a Chancery suit, or two, and the interest in the mean 
time shall swell up the debt, sufficient to balance the security. Now if 
the excellent temper and the invincible patience, not to say infatuations, 
of such worthy gentlemen can support them to undergo and acquiesce in 
such incomparable hardships, I must needs pronounce them happy men ; 
or otherwise I cannot believe they can too highly esteem the advantages of 
a Registry, which not only supplies those so many defects of them, but in a 
greater respect may advance their particular interests ; for from hence it 
might happen that lands would not be so great a drug, if tliey might but 
easily ancl safely be transferred from one to another, because many, from 
the health and tranquillity of a country life, would bestow their money and 
time upon lands, and the improvement thereof, who at present are forced 
to imploy their effects in another current, for want of due opportunity to 
improve the same in the country ; and besides, a Registry would have 
this peculiar advantage, to prevent the forging of deeds, which 1 refer to 
common experience how fatal it hath been to many estates. 

" I have been more particular in these instances relating to country 
gentlemen, because I fear the misapprehensions which they have had 
over the conveniencies or inconveniencies of a Registry, hath been the 
great obstruction hitherto of putting the same in practice. 

'' A third care remains to be taken of those that lend their mony out 
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at interest, who can ill indnre that all mortg^ies heing regiftered, it 
should therehy he known what mony is constantly put oat* at interest; 
and the lenders thereof L Hiome ohnoxious to contribote towards all pnblick 
charges; and certainly His but equal justice they should^ for if a Registry 
be more particularly introduced for the security and encoaragenient <» 
those who have occasion to dispose their mony at interest, they may well 
be contented to pay a little for their convenience. But to make the ac- 
commodation more universal than so, we may consider in this case (t. «. 
by adopting a secret Registry) that there it no danger of such terrible 
discoveries." 

Souire E. B.« in his '' Proposal for the erecting of Coanty 
Registers/' begins his pamphlet with such views on usury and 
usurers, as to establish at once his superior claims to attention. 
He says: 

'' A motion being made in the House of Commons, in the reign of 
Queen Elizabeth, for leave to bring in a bill to prohibit usury, a great 
statesman, then in the House, opposed it, and concluded his arguments 
for the continuance of it with this memorable aphorism — Lei any man 
show me a country roithout usury j and I trill show htm one mihoat trade or 
riches. Than which none of the mathematical principles are more cer- 
tain or self-evident. 

" True it is in the mean time, that no sort of men are, or deserve to 
be, more odious than the griping usurer; but then it is the abuse of the 
thing that makes him so. Let him take a reasonable interest for his 
money, and treat the men he deals with fairly and upon the square, and 
no man deseires more love than he. But this is so hard to be expected 
from that sort of men, that they are feared and suspected before they 
are guilty of any ill thing. The trust they give is too often abused, and 
that often makes them think of taking reprisals upon the rest of man- 
kind that have not injured them ; and the distrust they show is in some 
sort justified by the ill actions of needy and designing men, that appear 
what they are not, both for colour and substance, honesty and ability. ... 

" The vay between these rocks on the right and left hand is the 

opening C unty Registers The method I propose is none of. 

my invention*, one Mr. Yarrington, about twenty years agone, first 
offered it to the consideration of the nation ; and since that time it has 
ever been debated : desired by all that bad need of it, and opposed by 
the rest upon very different grounds and reasons without doubt, but 
those alledged publickly none of the best; and, in truth, it has some in- 
conveniences, which I shall mention, perhaps, in the close of this paper." 

After all that we have transcribed, it will seem useless to add 
more. Asgill, however, in his '' Reply to the Reflections on his 
Essay," adds an argument, both so new and so forcible, that we 
need not apologise for giving it a place. 

" The apprehension of frauds in titles draws a suspicion upon good 
titles as well as bad, and consequently doth depreciate the value of lands 
in general. ..... Suppose there were the like hazards in th^ titles of 

stock as in the .title of lands) viz, that this stock were transferrable at 
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large oat of a Registry^ and that every such parlicalar irantfer, together 
with general incumbrances of judgments, statutes, &c. were to affect it 
as they do lands« and that the Gonveyances of it were to be made by 
lawyers, with recitals and wktrta£9^ &c. showing dl the mean assigne- 
ments through which they catne, and a set of covenants afterwards fof* 
b«Dg kwfully seized, &c., whether this very alteratipn of the title, 
without anything else, would not of itself depreciate the value of stock 
20 per cent, y and yet, perhaps, there might not be one false title in a 
hundred transferrs. Why then if it be supposed that the changing of 
the title of lands to the title of stock would depreciate it so much, I 
can't think but the changing the title of stock to the title of lands would 
advance much the value of them; and this title to stock is nothing but 
a registry. ...... To say that a registry of lands may not be made as 

perfect, and the title thereof as readily transferrable as stock, is to say 
that the same thing can't be done within our Inns of Court as is at 
Grocers Hall or the ^a<^ India House J* 

We shall conclude with the words of Squire E. B. as to the 
effects of a Registry, and to the real and great inconveniences 
which will follow from its adoption. 

'' The effects which would follow would, amongst others, be these: — 
It would make the titles of freehold estates as certain as that of the 
copyholds. 2d. It would prevent frauds in buying and selling, borrow-^ 
ing and lending. . . . This would certainly lower the interest of money, 
encrease trade and husbandry. • • . 

" There can nothing be so wisely contrived but it will be attended 
with some inconvenience, and I will most readily grant this hath many 
and great inconveniences which follow upon the settling of it, the pros- 
pect of which hath hitherto prevented the obtaining this desired liberty," 
(viz. the liberty of registering ; according to the author's plan it is to be 
optional). 

^' 1. This will prevent great number of lawsuits, for which there will 
then be no odbasion, frequent fines, procuration and continuation money; 
which will bring great loss to the lawyers and money-scriveners, and to 
some of the most thriving usurers. 

'* 2. It will discover those men that have mortgaged their lands two, 
three, or more times over, and, perhaps, for more than they are worth. 

" 3. It will reduce the greater usurers to moderation and fair dealings. 

'* I do, therefore, expect all these men will oppose it to the utmost, 
as it is their interest to do; for though they cannot take away the in- 
tegrity of an honest man, yet great care is to be taken it may not be 
known which are such ; for when knaves are once detected they are un- 
done, and by them the lawyer, money-scriveher, &c. get all their 
wealth." 
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. abt. III.— on the punishment of death. 

The object of the following observations, is, to ascertain* to 
what extent, in the present condition of society, the use of death, 
as a punishment, can be deemed beneficial, and therefore justifia- 
ble. The discussion of this question, from various causes, which 
will appear in the course of the succeeding remarks, is now pecu- 
liarly pertinent. The importance of the subject, and the neces- 
sity of thoroughly understanding it, will prove, it is hoped, a valid 
apology for the length and necessarily unattractive form of the 
investigation itself. 

It is requisite to bear in mind that the sole end of punishment 
is PREVENTION of Crime. Barbarians seek to gratify their spirit 
of vengeance by the infliction of pain on the offender: a civilized 
legislature desires no such satisfaction. To preserve the peaceful 
enjoyment of the rights conferred by the law, and to insure the ful- 
filment of the obligations which it imposes, in other words, to 
prevent an infringement of the law, is the only end proposed in 
determining on the use of punishment. 

Thus, then, before the propriety of using punishment at all, or 
of any one species of punishment in particular can be ascertained, 
the other means to the same end possessed by the legislature 
must be known and appreciated. Every punishment is an evil. 
To justify its application, we must be sure that .no other less 
evil, and yet efficient means to obtain the end proposed to be ob- 
tained by punishment, exist. The rule that has been applied to 
determine the utility of different punishments may be, and ought 
to be, applied to all means of prevention. 

'* Panishments,'* says Mr. Mill, " should ' be proportioned, not to the 
greatness of the crime, that is, the quantity of suffering it produces, 
but solely to the difficulty of creating an adequate motive to abstain 
from it. Thus, if a fine of one shilling created a sufficient motive to ab- 
stain from the crime of murder, the fine of one shilling would be all the 
punishment which ought to exist."* 

So if the same end could be attained by a means of prevention 
inflicting no pain whatever, no punishment of any kind ought to 
exist. And no wise, no honest legislator would consider that 
he had performed his duty if he employed the painful means, be- 
fore those working no evil had been tried and found inefficient. 

Of the whole means of prevention which are within the power 
of the legislator, the following seem to be the most important : 

1. The creation of such habits and associations, in other words, 
the forming such a state of mind, as would induce the individual 

to view criminal acts with. repugnance, and give him fortitude to 

— ... ^^1 1 

* History of British India, b. 2. c* ii 
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resist temptatioD to commit them. Again, in other wi^rds, edu- 
cation. 

8. The creating difficulties to the very perpetration of offences; 
in other words, a well organized prbybntiye poucb. 

3. Supposing, the offence committed under the expectation of 
gain, or other advantage, the adoption of methods to diminish 
and destroy that gain. This also forms part of the business of 

POLICB. 

4. Supposing die immediate object of gain or other advantage 
to be obtained, the adoption of methods of diminishing the 
chances of impunity by increasing the chances of detection and 
conviction. This is partly the business of foucb, partly of judi- 
cature. .... 

5. Supposing the offender convicted, the infliction on him, of 
pain, whether mental or corporeal, as a consequence of his 
offence; iq other words, punishment. 

From this statement it is evident, that of the means of preven- 
tion within the power of the legislator, vanishment forms a small, 
and indeed, comparatively, an insignificant portion; and, ako, 
that while thus comparatively insignificant, it inflicts more evil, in 
order to obtain the end desired^ than all the other means com- 
bined. It unfortunately happens, however, to be most. easy of 
application. To educate the people, to form an efficient police 
and Judicature, require skill, patience, and disinterestedness. To 
punish needs only force and will. The legislators «of mankind 
seldom being adequately possessed of the first set of qualities, 
have usually employed the means which brute force afforded ; 
ever being more ready to use rude means of coercion, thus in- 
flicting pain on others, than to subject themselves to the trouble 
of investigation, and to the labour of acquiring knowledge. 

It is not exactly within the scope of the present article to de- 
scribe more in detail the importance of education, police, and 
judicature. By the legislator, however, thesis subjects must soon 
be thoroughly examined — the public are rapidly becoming more 
and more averse to painful punishments of every description; 
and every day brings fresh proof, that unless the law be amended 
it will be defied and hated, while the criminals who suffer under 
its enactments will become objects of interest and compassion. 
A great plan of national education, an education that will super- 
sede the gibbet and the treadmill, must soon be entertained by 
the rulers of this country.. Instead of gaols we must have schools; 
and the constable, the magistrate, the gaoler, the hangman, must 
give place to the schoolmaster. That some plan to this end has 
never yet been entertained by the government of a country, be- 
lieving itself at the head of the civilized world, is a matter worthy 
of grave consideration. Men really benevolent, oftentimes highly 
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instructed, have permitted a sanguinary code to exist, have seen a 
harsh execution of its dictates, and have yet looked on in idleness 
and apathy. Why is this? Why? Because mitn, however good, 
however wise, cannot be safely trusted with irresponsible power. 
No immediate self-interest pressed this subject upon the attention 
of our legislators. They are contented, tney are safe under the 
present law. It is the mass of the people only that are wretched. 
But this wretchedness finds no echo within the walls of Parlia- 
ment, else would not the eight hundred millions that have been 
for ever wasted in the destruction of human life, and the devasta- 
tion of the fairest portions of the universe, have been employed in 
beneficial schemes for the amelioration of the people? Eight 
hundred millions of money vi'ould have covered this country with 
schools, have endowed every needful seminary ; have permanently 
established a judicature that would always have been active, and 
have extended over every part of the country, making law cheap 
and just. A police, perfect for its purpose, might also have been 
framed on the same large and liberal footing. 

Let it be supposed, however, that all these preliminary steps 
had been taken, and that punishment is still found to be abso- 
lutely necessary. It remains for us to inquire whether death 
possesses the qualities requisite to render punishment efficacious: 
whether a more efficient, as well as a less cruel mode, cannot be 
discovered of attaining the desired end. 

The end of punishment is prevention : prevention in two ways : 
we desire by its example to check society at large; and, by the re- 
membrance of it, to reform, or, through physical incapability, to 
restrain the criminal himself. 

The efficiency of a punishment to these two purposes de- 
pends: 

1. Upon the opinion which the community entertain as to the 
certainty of its infliction. 

2. l/pon the conception which they form of the degree of 
misery attendant upon it when inflicted. 

3. Upon the mode in which the punishment affects the morality 
of the people, through the medium of their sympathies. 

4. and lastly. Upon the power which the punishment itself 
•possesses of feforming the criminal, or of rendering him physically 
incapable of mischief. 

]. If a punishment be certain; if, while it inflicts little abso- 
lute physical pain upon the criminal himself, it exhibits to the 
people a species of suffering which they dread to undergo; if, 
while it punishes, it reforms the offender, engages the feelings of 
the people on the side of justice, and strengthens their veneration 
for the safeguard of the law, and if, at any time, it be improperly 
inflicted, the mischief it effects can be easily repaired} thiin, in- 
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deed, it may be. said to possess every quality requisite for a per- 
fect punishment. Let us endeavour to learn the degree in which 
die punishment . of death, in the present state of the people, 
approximates to* this perfection. 

1. The first grand distinguishing particular respecting the in- 
fliction of death as a punishment, is, that in a vast majority of 
cases wherein the law has determined to employ it, its infliction, 
from a variety of causes, is rendered in the highest degree t//icer- 
tain. 

To a complete attainment of the legislator's object, when he 
awards a punishment, a willing judge is absolutely requisite. A 
judge who repugns the law he administers, takes every oppor- 
tunity of obstructing its operation, and by rendering doubtful the 
infliction of the penalties it awards, destroys, or at least diminishes 
its efficiency. The same observation is applicable to an unwil- 
ling police, and unwilling prosecutors. 

In England not only are the people, to a most important ex- 
tent, judges; but they have hitherto acted, and must always to a 
certain degree act, in the character of police and prosecutors. 
Before any law can be made efficient here, therefore, it must be 
such as the people believe they can conscientiously assist. 

To all who have the slightest knowledge of the feelings of the 
people it is a matter of notoriety, that there is a strong and con- 
stantly increasing opposition to the infliction of capital punish- 
ments in all but a very small number of cases. The daily 
improving cultivation of the great mass of the population, and the 
consequent softening of their manners, have contributed mainly to 
the existing feelings on the subject. True it is, that careful 
observations and accurate deductions have had tittle part in its 
creation; that vague feelings of humanity often supply the place 
of a more safe and steady guide; but still, whatever be the cause, 
the opinion that capital punishment ought seldom to be inflicted 
is hourly gaining ground ; and whatever may be its correctness, 
it necessarily influences the administration of the law, and renders 
it in a high degree inefficient, by rendering uncertain the infliction 
of the penalties it awards. 

Excepting in the cases of murder and crimes attended with griev- 
ous violence, the public consider capital punishment utterly unjus- 
tifiable; and they who watch the administration of the law, well 
know how constantly and how successfully is the struggle main- 
tained, to rescue from the power of the law all other ofi^enders 
who stand in danger of that punishment. The most remarkable 
illustration of this assertion has been aflbrded by the cases of 
forgery.* And these cases being among the most striking we 

* The present article was written befure the passing of Sir T. Denman's Act, but 
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can obtain, we shall, for the most part, here employ them as 
examples of the principles we are endeavouring to support. 

Forgery is commonly said Hot to deserve death. This expres- 
sion marks the reigning opinion ; at the same time it proves that 
opinion to be grounded on erroneous reasons. The minds of a 
very large majority of tlie people revolt at the idea of having a 
fellow creature deprived of life, because he may have attempted 
illegally to obtain another man's property. They deem and call 
it legal murder ? and not only do they themselves feel repugnance 
to the act, but they well know that their neighbours wouM hold 
them in detestation should they commit it. This feeling is remark- 
ably manifested in all trials for forgery. The injured man,he whose 
property has been attacked, and who comes forward in the 
character of a witness to inculpate him who attacked it, is subject 
to bitter and uncontroulable feelings of hatred and disgust from 
the major part of the audience at those trials. Mr. Hoare before 
a committee of thd House of Commons thus expressed part of 
the feelings of his class on the subject. 

'^ In the first instance there are their own feelings > their unwilling- 
ness for the sake of property, to take away the life of a fellow creature; 
added to their unwillingness are the intercessions which are invariably 
made by the friends and connexions of the bankjsrs ; for the individuals 
c'ommitting forgeries are generally well known to the parties concerned, 
and tboQgh they may feel comparatively little reluctance in punishing 
strangers with death, yet when they are in the habits of intercourse 
with the friends of the individual who has committed the offence, it 
becomes far more painful." * 

The case of the quaker -Hunton, was a strong illustration of 
our observation^. The highly respectable individual upon whom 
the forgery had been committed was subjected to all ^rts of 
painful and unjust iusinuations, because he prosecuted the miser- 
able culprit; and fearlessly came forward as a witness against 
him. The public caught at every circumstance that could pos- 
sibly be tortured into even the. semblance of extenuation; and 
in their humane eagerness to rescue the prisoner, were unjust to 
the honest man whom he had injured. Had the sum, m this 
case, been a small one, or had the person defrauded been less 
known and esteemed, less firm, less capable by his situation of 
braving obloquy, the offender would infallibly have escaped. 
Other and late cases must be in the recollection of every one, 
wherein such was the actual result. Some there were in which 
the person defrauded absolutely assisted the escape of the criminal. 

the law, as it formerly stood, still affords a proper illustration of the writer's argoment. 
It raost be remembered also, that the punishment of death for forgery, is nor, in all 
cases, abolished. — £d. 
* Report on the Criminal Law, p. 148. 
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because he felt he coold not concientiously contribute towards 
his death. As examples have usually more force than general 
statements, we will cite one other case reported to us, bearing 
every mark of truth, and which moreover contains an apt illus- 
tration of another of the various modes by which impunity is 
created, through the use of what the people deem excessive 
punishment. The daughter of a respectable tradesman had the 
misfortune to marry a worthless fellow, possessing no honest 
means of livelihood, nor the desire to obtain, one. This man, 
when his necessities become urgent, regularly forges a bill upon 
bis father-in-law, who as regularly pays it. The injured father 
gives the following reason for his conduct. " Were I,'' he says, 
" to hesitate, or refuse to pay the bill, an inquiry would necessarily 
take place, and the fellow would be infallibly hanged. I might 
(we use his own expression) as well put a halter round the neck 
of my daughter. Were transportation, or any less punishment 
awarded to the offence, I should not one instant hesitate in bringing 
Aim to justice" 

In by far the greater number of cases, moreover, the crime of 
forging is committed by persons under peculiar circumstances of 
temptation, or who have no intention of ultimately defrauding. 
They hope, at some future day, to be able to return the money, 
their own exigencies having been relieved without injury to any 
one ; the money they obtain they intend to borrow, not to steal. 
The persons whose money is taken know that if they attempt to 
bring the offender to justice,they condemn to certain death a fellow 
creature, whose crime may, perchance, be rather evidence of mis- 
fortune than depriavity. Is it wonderful that they should shrink 
from assisting the execution of a law violating, in their opinion, 
the most sacred rules of morality i And men sympathize with 
their honest feeling of repugnance, though they acknowledge it 
to be mischievously erroneous. Erroneous or not, however, it 
influences their conduct: they defeat the efficiency of the law, 
because they deem it unjust — they render the infliction of the 
punishment uncertain, hecKuse that punishment is death. 

Again, as the opinion still exists that punishment ought to bear 
an immediate relation to the heinousness of the crime, the people 
are led to oppose a law which awards the same dreadful punish-' 
ment to acts materially diflerent in the extent of mischief they 
produce. This undistinguishing severity shocks the prevailing 
feelings respecting justice; and by leading men to forego all 
attempts to bring the minor offienders to punishment, generates 
uncertainty, and, by necessary consequence, leads to an increase 
of crime. 

Such is the influence of this punishment on the conduct of the 
people when acting as prosecutors and witnesses. The effect is 

Vol. IV, — ^ju. e 
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equally pernicicHM when they act in the capacity of judges. The 
same incorrect notions respecting justice which deter them from 
being active agents in originating prosecutions, mislead them 
when called upon to determine upon the truth and correctness of 
prosecutions originated by others. They watch with partial 
minds the evidence adduced ; they seek v^ith eagerness for every 
possible means of rescuing the prisoner, and view with jealousy 
every attempt to inculpate or condemn him : and, at length, if 
the evidence cannot be resisted, if the truth be too painfully 
manifest, and the inexorable law must be enforced, the jury 
surrenders up the victim with pressing entreaties for mercy. 
These entreaties are often seconded by the public at large, and 
are often successful. Thus uncertainty attends every stage of 
the procedure. The prosecutor, the witnesses, . the jury, the 
judge, and the minister all in some degree, from the same cause, 
contribute, more or less, to produce it, and thus to hold out 
impunity for crime'. 

The unwillingness of the people to aid in the administration 
of the law is still further increased by the consciousness, that if 
through these efforts the punishment should light upon an in- 
nocent person, the mischief is irreparable. The influence of 
this feeling in preventing the conviction of .offenders, must strike 
even the most careless observer. Evidence which carries con- 
viction to the mind of the public, which convinces the very jury- 
men themselves, is constantly passed over, and because absolute 
certainty cannot.be attained, the most abandoned criminals often 
escape.* And if this be the consequence, as it sometimes is, in 
cases of the most dreadful atrocity, how much must the chances 
of escape increase in the long list of minor offences whefein the 
feelings of the Jury are less strongly directed against the accused, 
wherein sometimes, as in forgery, they are absolutely enlisted on 
his side ? 

If we pass from the cases of forgery which we have selected 
as an illustration, and bearing in mind the conclusions to which 
that illustration points, consider the extent of crime which they 
necessarily affect, the evil will assume a magnitude absolutely 
appalling. To enumerate the various offences for which death is 
awarded by our law is here completely impossible. The major 
part of our readers, however, must have some, if not a very 
accurate conception of the catalogue, and can pretty fairly 
estimate the mass of crime which it includes ; and when they 
recollect, that with a very few exceptions, the same uncertainty in 
the punbhment, and all the attendant evils of that uncertainty are 

* The ease of the wretch who wm accosed of the raarder of Mrs. Jelf roast be 
femiliarto everj one. 
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created^ they can hardly avoid asseoting to the concIu»ion that tho 
punishment of. death, so far from increasing our security by hold- 
ing out the expectation of an appalling senteneeto the crimiual, 
does, in fact, increase his audacity by diminishing the chances of 
his receiving any punishment whatsoever. 

One toswer to these arguments, as it regards specifically the 
matter of certainty, we will notice here. It is asserted that since 
death is seldom inflicted in any but atrocious cases of criminality^ 
advantage is derived by leaving a species of discretionary power 
in the hands of the executive* To this we answer, first, in some 
cases, as forgery and arson, a milder punishment is seldom in- 
flicted; but in many others, as burglary and highway robbery* 
the severest sentence is often carried into effect : that to those 
cases, consequeutly, the present argument cannot extend: secondly, 
that in those cases in which the practice does occur, it is well 
known that nothing like certainty as to the result ever exists. 
Both the prosecutor and the jury are in some degree of dottbt» 
oftentimes to an extent materially to influence the conduct of 
both ; and, in_ all cases, to influence it in some measure. A 
striking proof of the uncertainty of the punishment may be 
obtained by reading over the trials at the Old Bailey, and 
endeavouring to foretell what criminals will receive the severest 
punishment of the law. Let any one compare his conjectures 
with the actual results, and he will be no longer sceptical inspect* 
ing the uncertainty which exists, even amongst the persons most 
conversant with these proceedings. The determinations of those 
whose duty it is to select the objects for capital punishments^ 
frequently appear as if they were formed upon the cast of a 
die- — 'SO slight is the attention paid to the degree of guilt in the 
criminals from whom these selections are made. 

The effect of this uncertainty on the prosecutors and the witnesses 
on die one side, and the criminals on the other, is widely differenti 
The prosecutors and witnesses have a strong desire that, the 
favourable event should occur to the criminal whom they may 
ecHitribute to convict ; there is a certain chance that it will not 
occur : and this chance they necessarily exaggerate — ^^and for-thia 
reason ; they must go through a,n unpleasant duty before they can 
run risk of its occurring. A desire to have the criminal punished 
urges them on : tliis is usually a short-lived feeling in the case of 
the minor offences, under any circumstances, and when the 
punishment of death is the consequence of their convicting the 
offender, it is almost immediately overpowered by compassion, 
and moral repugnance to the act. They waver then between the 
feelings of duty and anger, which impel them to bring a criminal 
to justice, and the feelings of compassion and repugnance arising 
from the fear lest the criminal should be too severely punished. 

E 2 
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Wbfle thus wafering diej know that all die trooUe, expense, and 
afixietj attendant on protecotionsy await diem if dMj dcteraiin^ 
to pvnt«h the offender ; this feeling of personal incomrenienee Ims 
bat too powerful an influence^ and where a shadow of :doabC 
exists almost invariablr tarns the balance. If we now torn to the 
criminal, the effects or this uncertainty will be seen to be equally 
striking* An undue confidence in our own good fortune is so 
prevailing a sentiment of the human mind, one so constandj 
observed»thatitis but short-sighted legislation that would overlook 
so powerful a source of human action. By this the criminal is led 
to calculate^ that in the lottery of punishment the favourable 
chances unll occur: and* for this reason, commits the desired act 
which is immediate and certain, unheeding the distant risk of ita 
punishment* Th^ immediate object which he has in view by 
committing the crime, is the satisfaction of some desire, often- 
times of the most pressing and painful description — the allevia- 
tion of hunger, or thirst, or cold, the gratification of habits, in- 
fused by ear^ associations, which are scarcely less strong, craving, 
and imperious. Against this desire is ranged the dread of 
punishment* His mind, when contemplating the criminal act, 
immediately runs over the incidents connected with that punish* 
ment, and seizes with avidity, and dwells constantly upon the 
chances of escape. Immediate pain is the consequence of 
resisting immediate pleasure, or immediate relief is the con- 
sequence of yielding to his desire. There exists then a strong 
inclination towards me latter course ; and one powerful means of 
strengthening this inclinstion is, to exaggerate the chances of 
avbidm|[ punishment. That this is the fact, no one who knows 
any thmg of human nature will pretend to deny. Why the 
different results, in the two cases, take place, we need not now 
proceed to inquire; we have pursued the analysis far enough 
already for our present practical purpose. And we are necessarily 
driven to the conclusion that the uncertainty of the criminaFs 
escape deters the prosecutors from bringing the criminals to 
justicei while it urges the criminal to commit the act by which he 
becomes amenable to punishment** 

In those cases where the conduct of the executive authority is 
inflexible, the advantages proposed to be derived from intrusting 
it wi A discretionary power, do not exist ; in those cases* where 
the discretionary power is exercised, umoirtamif and all the evils 



* In lattf twelve huwiftd penons were ceade— le d to deslli : iftj -i e t eo weie 
etccelcd. How mohj of tbe proMCotonin ibest coaci» opon letoivMg lo Uinr hones 
fWmi Ihetiiol. hU certwn of Uie iite of Um criniMat whoa Uie^ hmA cnotriboted to 
convkl^ l^ any imd piece hiaiielf m die siwe aitoetioii, let liiio aneCoUj ciatem- 
piMe it MKeie ^motd brfbfe hiw^end t^n M Imb decide es to Uk ccitaiBty eidicr of 
"vcepe of deVecttoUt 
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atteodttiit x>n that imcertaiDtj, are the consequence. Why 'tbair 
should this power be permitted to remain? The proper coura« 
to pursue would seem to be, to aflSz such punishments to the va« 
rious crimes as the people might iconscientiousljr aid in inflicting. 
Prosecutors would then cheerfully perform the duty of bringing 
criminals to justice; and the hopes of impunity would no longer 
assist in leading men to crime. It would be better to incur the 
risk of subjecting a hardiened criminal to a punishment sonaevhat 
too mildt man by retaining, a power to punish him arbitrarily, to 
create thousands of criminals. But if this argument in favour of 
intrusting the executive authority with this discretionary power 
be conclusive, in those cases to which tBe law now affixes the 
punishment of death, why stop here? Why not push it toJ|9 
fullest extent? and what reasons can be urged .to show that if the 
argument be valid here, death ought not to be awarded to every of- 
fence of whatsoever description. If cases arise in which thie ex- 
treme punishment should be inflicted, the administrative branch 
of the government would then have the power to inflict it ; and 
when no such necessity existed, the law would be changed at the 
discretion of those appointed for the purpose of deciding. This 
is m consequence probably but little suspected by the advocates 
for this discretionary power, and which vi'e conceive no person 
would be mad enough to desire. We are unable, however, to 
perceive how the consequence csiu be avoided, if the previous ar- 
gument be allowed. 

£. However paradoxical the assertion may appear, it is never- 
theless the result of careful observation, that death does not hold 
out the expectation of that sort of evil which is best calculated to 
strike salutary terror into the minds of persons contemplating the 
commission of crime. That, however appalling and striking it 
may at the first glance appear, it is in a short time easily braved, 
and, if not immediately impending, considered almost with indi& 
ference. 

The evil which a punishment inflicts is a compound of mental 
and corporal suffering ; and the beneficial dread to be created by 
it depends not solely nor mainly upon the intensity of the bodily 
pain, but may be made, to result in a much higher degree, by 
means which produce comparatively trifling physical misery. 

In the ordinary course of humanity, men suppose that ihey are 
destined to arrive at a moderate old age, and calculate accord- 
ingly. In the quiet life of a peaceable citizen there is a certain 
number of chances against this event, and this number men are 
found to increase upon a very small temptation. The soldier 
who enlists for a few pounds is seldom very solicitous respecting 
the decrease in his chances of longevity. The sailor, the miner, 
the mason, all yield to necessity, and think themselves rewarded 
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for their increased risk, by an increase in the wages of their la- 
bour. And this is peculiarly striking in those employments* such 
as the use of quicksilver, and the manufacture of various prepa- 
rations of lead, which invariably lead to premature death or in- 
curable disease. The criminal often does the same, and runs the 
risk of having his life cut short by the law, with the same sort of 
recklessness that attends the sailor and the soldier in their calcu- 
lations of the dangers of flood and field. His evil chances ate 
scarcely more numerous, and his temptation is equally strong. 
True it is, that ignominy awaits him, and this ignominy is the 
sole increase in the deterring influences to which he is subjected; 
which influence might be rendered much more efficient, were 
death not its accompaniment. 

The mere corporeal pain of d^ing, whenever it may have to be 
undergone, in the way in which capital punishment is now infiicted, 
is too momentary to be a powerful deterrer. To the soldier, the 
idea of having his head taken off by a cannon ball has little of 
an alarming character. What he dreads is not the sudden ex- 
tinction of life, but the long agony of a wound. In the first in- 
stance, a moment, and all is over ; in the latter, hours, perhaps 
months of misery are the result. The pains attendant upon exe- 
cution are almost equally short lived, and are treated with equal 
indifference. 

All that the public perceive of the pain attendant upon ihe 
punishment of death is included within the few moments passed 
in carrying it into execution. The unhappy offender appears be- 
fore the eyes of the multitude — in one short instant he is deprived 
of feeling and :Of life, and the spectacle and the misery have 
passed away. In the long vista of human life this- painful mo- 
ment becomes an almost imperceptible point, and the value of 
the space of time thus lost by the criminal, in consequence of 
this somewhat early hasteiiing of his necessary fate, is easily 
overbalanced by the vaytous temptations to crime. That by the 
criminals who infest society, this catastrophe is viewed with indif- 
ference, is but too notorious. Of the vast multitudes that are 
spectators at an execution, a large portion are persons guilty of 
crimes to which the law awards the same punishment. The 
possibility of the evil has entered into their calculations/ and they 
coolly await the result. " Les criminels ont anssi leur philoso- 
phie ; dans les chances de leur destin6e ils calculent froidemenc 
ce qu'ils appellent le mauvais quart d'heure, et plus d*une fois 
sur l'6chafaud ce secret leur est. echapp6 ; non disaient-ils, Tid^e 
de la potence ne nous a jamais detounies d'un seul crime ; la 
roue seule 6tonnait notre farouche courage." (Rapport.) '' I 
once saw a man," said a witness before a committee of the 
■>use of Commons, ^' for whom I had been concerned, the day 
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before his execution, and on offering him condolence and ex- 
pressing my concern at his situation, he replied* with an air of 
mdifference, " Players at bowls must expect rubbers :" and this 
man I heard say that " it was only a few minutes, a kick and a 
struggle, and all was over/' One reason of this indifference is 
that the punishment is but of a few minutes* continuance. The 
pang, however great, is but the pang of an instant ; and compared 
with the thousand pressing temptations to hazard the chance of 
its infliction, sinks into absolute insignificance. 

It is a grand characteristic mark of an ill-regulated mind, to 
indulge in overweening expectations concerning the future ; and 
to exaggerate the good and evil which the present affords. But 
the minds of those on whom punishment is to act, are just the 
worst regulated minds of the community. Every possible means, 
therefore, consistent with the improvement of the moral character 
of the people, ought to be employed, to diminish the worth of 
their criminal enjoyments, and to bring vividly before their minds 
the painful conse<j[uences of their evil actions. In how great a 
degree certaintuis necessary to this end we have already ex- 
plained ; we are now considering the means of bringing the 
punishment constantly before the mind of the criminal, and of 
giving it characteristics which may render the contemplation of it 
exquisitely painful. A punishment which consists of one terrible 
pang is not of this description. A large portion of the criminals, 
though they be necessarily men of firm, undaunted courage, of a 
stamp to bear up against, and finally contemn the dread of death, 
would nevertheless shrink from a trial which required not one 
firm resolve, but long and unwearied patience ; which at no one 
timcL, called for a great exhibition of courage before a sympa- 
thizing or possibly an admiring audience, but which coerced 
them day after day, month after month: which spread over a 
long space of time, not merely cut short the pleasures which life 
had hitherto afforded, but imposed a long train of privations yet 
unexperienced ; a punishment which by its tedious monotony, 
and long-drawn-out suffering, would wear down the spirit, and 
by its dull and tiresome oppression would excite no enthusiasm, 
and call for no heroism. The hardy villain who now makes his 
possible punishment a matter of boasting, and almost of triumph, 
would tremble at the thought of the desolating misery of solitary 
confinement. Take a soldier condemned for a month to the 
black hole, ask him whether he will undergo his punishment or 
form one of a storming party. Not one in ten thousand but 
would choose the latter alternative. His -probability of escape is 
however infinitely less than that of the criminal ; and should he 
suffer, there are many chances that his death will be attended, 
with excruciating agony. No one believes that crime would be 
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repressed aniotigst the soldiery, bj tlireateiiing tbem with beiii{f 
dispatched against the etoemj in case they transgressed the law. 
The drunken reprobate whom the black hole will keep sober, 
would be eternally in a state of intoxication did he fear lidt other 
punishment than an attack upon the enemy. Thus it is with the 
criminal whom the Jaw punishes with death ; a solitary cell would, 
we firmly believe, check him in his career of villainy, while 
death is neglected and forgotten. 

Added to this briefness of the misery created by the punish- 
ment, as a circumstance diminishing its efficiency, is the favour- 
able sympathy of the people with those who suffer the extreme 
penalty of the law. A sort of heroic feeling is connected with 
the fearlessness exhibited in braving death. This fearlessness is 
dignified by the name of courage, and assumes in the eyes of the 
community at large the appearance of a virtue. The schoolboy 
who bears the punishment of flogging, acquires in the same man- 
ner the reputation of courage, and the esteem or applause of his 
schoolfellows. The selfsame boy, who, if subjected to a less 
severe and apparently less appalling punishment, would sink 
under the trial, is here supported and rewarded by the sympathy 
of his fellbws. He would no longer have the opportunity of 
being considered a hero, and, unable to exhibit his bastard virtue, 
would fear and obey the law. In the case of Thurtell, a striking 
instance was given of the mode in which the courage minnifested 
b^ a criminal may throw a sort of glory around him, and support 
him through the misery of punishment. Thurtell was a man of 
undaunted courage ; his deportment throughout his trial, and at 
his execution, %vas collected and cool, without the appearance of 
effort, and that to a degree absolutely wonderful. A sudden and 
complete revolution of feeling among the people was the conse- 
quence : and he died amidst the lamentations of thousands, more 
honored for his courage than abhorred for the atrocious murder 
he had committed. To meet death under such circumstances 
was not difficult* But had he been subjected to a less dreadful 

Eunishmenti this romance could not have attended him : oppro- 
rium and sbam^ would have been his lot. Unable by exhibiting 
courage to appear a hero, he would have been truly judged, and 
deemed an execrable villain.* 

3* While by the .barbarity of the punishment its force merely 
as a punishment is materially diqainished, a still greater mischief 
is produced by the same cause, namely, a general weakening and 
dhtorihn of the moral feelings qf the community at large. 



* Mr. Lirii\gst0n, in bit project of a penal code, gives, at pages 51 and 5S, a re- 
marliable instance of a similar effect produced b^ tlie same cause. We rder oar 
readers to tbat worli. 
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To make men indiflPerent in any case to taking awaj the life of 
a fellow creaturct no matter by what means the indifference is 
created, is pro tanto to brutalize them. But to raise this feeling 
of indifference in instances where no necessity to inflict death is 
believed to exists is to generate the most immoral state of mind 
into which a human being can well be driven. There are cir- 
cumstances in life which render it impossible wholly to avoid the 
painful and demoralizing trial of seeing human beings subjected 
to pain at the hands of their fellow creatures ; but a wise legis- 
lator endeavours to render the cases, so far as he is concerned, 
the fewest possible, and when the necessity of subjecting the 
people to the influence of such a spectacle cannot be avoided, he 
seeks for that punishment which, while it is efficient, exhibits the 
least appalling examples of misery. For this reason, if for no 
other, a wise and humane law*giver would abstain from awarding 
the ignominious and shocking punishment of flogging. For this, 
if for no other reason, the punishment of death would be erased 
from his catalogue of expedients. 

In those cases where the feelings of the people are' against the 
criminal, the sight of his misery adds to, and fosters that spirit of 
ferocious vengeance which it ought to be the object of the Jegis- 
lator to subdue. The exulting crowd at Edinburgh who beheld 
the execution of Burke, and glutted their vengeance by greedily 
contemplating his sufferings (exhibiting the spectacle of a band of 
savages, rather than of civilized citizens), can hardly be supposed 
to have had their ferocity softened by viewing the exit of the 
wretched offender. The horrid glee of the frantic crowd, the 
mutual cheering on of each other to a loud and furious mani- 
festation of joy, the sight of thousands expressing the same feel- 
ing, must have had a powerful effect in permanently disjoining 
those feelings that ought to be inseparably united ; the feeling'of 
compassion at the conception of misery suffered by a fellow crea- 
ture. Virtuous habits are not so easily created that we can afford 
to put them into danger ; compassion and tenderness are not so 
common that we may lightly be justified in risking their destruc- 
tion. In the very instance before us, what was the after conduct 
of the populiicef They sought with absolute fury after the ac- 
complice of Burke in his horrible murders, and would have torn 
him limb from limb, had the wretch fallen into their power. 
Great skill and inflexibility, both on the part of the judges and 
the police, were required to rescue him from the pursuit of the 
crowd. Loud and reiterated were the demands of the people, 
that the government should break faith with him, and untiring 
were their efforts to seize him, when they discovered that he had 
completely escaped the grasp of the law. When these efforts 
also failed, the public papers with a savage, and with what, were 
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the occasion less grave, wouM have been deemed an almost Indi- 
crous spirit of vengeance, enhorted the miserable criminal to rid 
the earth of his presence by selfniestruction. 

The high tone of morality which the following observations 
evince, the touching sample they afford of humanity presiding at 
the councils of a Legislature, as well as their intrinsic truth and 
pertinence, will form an ample apology for their insertion here : 

*' Consid^m cette fonle immense que respoir d'une execution appelle 
dans la place pubUqne $ quel est le sentiment que I'y conduit ? Kst-te 
le d6sir de contempler la vengeance de la loi, et en voyant tomber sa 
victime de se p6n6trer d'une religieose horrenr pour le crime ? Le bon 
citoyen est-il meillenr ce jour*lk en regagnant sa demeure ? L'honiroe 
penrers abjure-toil le oomplot qu*il m^ditait ? Nod, Messieurs, ce n'est 
pas k un exemple, c'est k un spectacle que tout ce peuple accourt ; une 
curiosit^ cruelle Ty inTite ; cette vue flatte et eutretient dans son &me 
une disposition immorale et farouche : souvent le m^me crime pour 
lequel l^chafaud est dress6 trouve des imitateurs au moment ou le con« 
damn^ snbit sa peine, et plus d*une fois on volait dans la place publique 
au milieu de la foule entass6 pour voir pendre un voleur. 

'' Malheur ^ la soci6t6, si dans cette multitude qui conCemple avide- 
ment une execution, il se trouve un de ces ^tres disposes au crime par 
la perversity de leurs penchans ! Son instinct, semblable k celui des 
animaux fl^roces, n'atteud peut-^tre que la vue du sang pour s*€veiller, 
et d^4 son &me est endurcie au meurtre, a Tinstant oii il quitte Tenceinte 
tempee par le sang que'le glaive des lois a verse.* 

'* Quel saint et religieux. respect vous inspirez pour la vie des horaroes 
lorsque la loi elle-m^me abdiquera le droit d*en disposer ! Tant que le 
fer sacr6 n'est pas suspendu au fond du sanctnaire, le peuple qui I'ap- 
per^oit pourra ceder k rill^gitime pens6e de s'en attribuer Tusage ; il 
offensera la lei tA voulant la defend re ; il sera pieut-^tre coupable et 
cruel, par patriotisme et par vertu, dans les secousses d*unre revolution, 
dans les premiers elans de la liberte. N*avons-nous pas vu . . . . Mais 
d^toumons de funestes souvenirs 5 et, sans deplorer des erreurs passto 
qui nous affligent, tarrissons-en la source, en adoucissaut, en temperant, 
en sanctifiant les moeurs puSlique par la grande et toucbante le9on d*hu- 
manite que nos lois peuvent donner au peuple. 

'< L*effet que produit la peine de mort est immoral sous tons ses rap- 
i)orts : tant6t il alimente le sentiment de la cruaute j . . . • tant6t aussi 
par la pitie cette peine va directenient centre son objet. C'est un grand 
roalhenr lorsque la vue du supplice fait ceder le souvenir du crime k 
rint^r^t qu'inspire le condemne ; or, cet effet est toujours aupr^s de la 
peine de mort : il ne faut que quelques circonstances exterieures, Tex- 
pression du repentir, un grand calme, un courage ferme d^s les demiers 
mstans, pour que I'indignation publique se taire, et tel sur I'ecbafaud a 6t6 
plaint par le peuple, dont le peuple avant le jugement demandait la t^te 

a grands ciis.'* — (Rapport, &c.) 

- — — — ■ — « 

* Madame de Stael remarks that the populace of Pails would probably have not 
been so ferocious in the revolution, had thej not been brutalized^ bjr the spectacle of 
human suffering at the Grdve. 
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It may be said that* as pttniahment imist aeoessarilj ccmsiat in 
inffiction of pain, tbe ^b which are here pointed out as con- 
nected with the punishment of death, are necessarily incidental to 
{MUMshiiieiit of every description. This is undoubtedly true ;* but 
we are considering die degree of the mischief. A punish- 

»nt which is supposed either to inflict great immediate misery, 
ar to be terrible in some of its consequences,— «uch« for example, 
aa the deprivation of life, — accustoms the people to the idea of 
the infliction of great evils upon one another, and is more parti- 
cularly liable to accustom them to the' infliction of gratuitous 
evil. If the punishment were mild, this latter evil could not 
arise; and, in most cases, perhaps in all, it might be so managed 
as never at any one given instant to convey an idea of bodily 
suflFering, but might effect its end by being rather a deprivation 
of pleasure, than an absolute infliction of pain. Confinement, 
for example, within a prison, does not present to the beholder 
the spectacle of bodily suffering; and thus the brutalizing effect 
of the punishment is materially diminished, perhaps wholly de* 
s^pyed. In those cases, where the feelings of the people are 
with the criminal, the consequences are still worse. Where the 
people's opinion is against him, tliere appears sufficient justifica- 
tion for the infliction of misery ; it would not have been inflicted 
but for a painful necessity ; and thus the idea of necessity to jus- 
tify its infliction is still in some ^measure retained. Not so, how- 
ever, where the public sympathy 2s with the sufferer. Here the 
people' are accustomed to the idea of gratuitous misery, and are 
either by this means (since the evil is proiduced by persons whom 
they are taught to respect) made to believe that ignominy and 
shame are not, and ought not be, necessarily coupled with the 
act of plunging a fellows-creature into unnecessary suffering; or 
their feelings of compassion being triumphant, they lose that re- 
spect for the law, that abhorrence for crime, which are the greatest 
safeguards of society. 

As esteem for an individual often arises from a consideration 
of the deeds he has performed, so does admiration of his i^ctions 
often arise from our esteem or affection for the individual. How 
often do we consider the conduct of those we love to be worthy 
of our admiration for no other reason than because it is the con- 
duct of those we love ! How often is our conception of what is 
true and virtuous corrupted by this sympathy ! We are not here 
called upon to analyze this phenomenon : that it occurs cannot 
be doubted ; that legislators have acted as if it' were unknown is 
unfortunately equally certain : in no case more palpably than in 
the present have they shown tliemselves more utterly regardless 
of the consequences resulting from it. 

Passing by the mischief produced by the people's still retaining 
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respect for their rakrs when those rulers inflict what the people 
deem unneeessarjr evil, let us consider those which arise from 
their sympathy with the criminal becoming triumphant. 

When compassion for the criminal is created, the evil conse- 

Juences resulting from his crime are apt to be sunk.and forgotten. 
!ompassion, and the idea of the act, being often linked together 
in men's minds, the idea of its criminality is permanently eicluded. 
In other words, we no longer consider the act a criminal one ; 
and thus the salutary abhorrence which is connected widi the 
recollection of the calamities produced by it is obliterated also. 
This is no fanciful hypothesis ; nor are the evils connected with 
the circumstances by any means minute in their amount. The 
public mind is vitiated thereby, and that important check to crime, 
which results from the knowledge that ignominy and shame wiH 
follow it, is seriously weakened ; and it destroys that still more 
important safeguard which results merely froin a constant halnt 
of considering the perpetration of certain acts with repugnance' 
and disgust It is, in truth, to education, the first of the preven- 
tives against crime, which we have mentioned above, to which we 
must look for the cure of this evil. In the ordinary intercourse of 
society a man's pocket is saved from attack, not by fear of punish- 
ment or shame, but by a feeling of repugnance to the very, idea of 
the act, created by our education ; which feeling, Uiough it nniy 
originally have been produced by a contemplation of the mis- 
chiefs resulting from tHe act, is now utterly unconnected with 
any such considerations. It produces its effect instantlv and 
certainly ; it is the great safeguard of life, and ought not, when in 
any proper case it may have arisen, to be in the slightest degree 
weakened. That in many cases it has been weakened is mani- 
fest to every one ; and a more striking example cannot be found 
than is afforded by the present general feeling respecting the 
crime of forgery, and the utter impotence of capital punishment in 
repressing that crime. So far as regards persons convicted of this 
offence, nothing could well be more steady than has been the eon- 
duct of the executive Government for the last sixty years. Whatever 
certainty could arise from a severe, unflinching administratioa of 
the law, has necessarily been obtained. What has been the con- 
sequence? Offence after offence has been passed over, criminal 
after criminal has escaped. The crime of forgery is little^ if af 
all diminished ; compassion in the highest possible degree eiisls 
among the people for those who are copvicted ; and, as nmy he 
gathered from all the vehicles of public opinion, ^Ae propet^Jeeting 
if repugnance to the crime is not the feeling of toe commuuiiy. 
Thus all feelings of reverence for the law ; feelings' which ougjkt 
to grow up with the citizen from his childhood ; all desire to co- 
operate with it, and enforce its dictates, and to ofier all obedience 
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to its oonnands, are utterly shaken and destfojed by thiit iet'^ 
Aig it in opposition to the opinions of the people* Though 
obedience to the law ought to become a habit, yet it is a habit 
tluit nuttSt originate in a perception of the beneficial influence of 
such conduct^ which perception can arise and can continue only 
when the law accords with the established feelings of justice and 
morality. 

4. We have hitherto said nothing of what is yet to be regarded 
as one of the main ends of punishment, viz. the reformation of 
fhiA offender. Death excludes this : and hence is drawn another 
reason against the infliction of death in any case, save those, if 
any snch -there be, in which it can be shown that the commission 
of them proves the culprit to be beyond the moral influence of 
ponishment ; unless, indeed, it should be urged that some cases 
exist where the expense and trouble of prosecuting this end are 
a greater evil than that of cutting off the offending member. Wo 
are strongly of opinion, that neither of these propositions can be 
aapported. It is true that if we look to the effect produced upon 
cmiiiiais by punishments less than capital, as inflicted in this 
cosiutry, no doubt can exist as to their utter ineflScacy as in^ 
■tmmenls of reformation. But this fact we are by no means 
inclined to consider as decisive. Had the object of the Legisla- 
ture been to discover a speedy and completely efficient system 
by which a human being could be utterly degraded in his moral 
icliaracter, one miffht understsnd and acquiesce in the present 
system of prison discipline. Upon any other hypothesis, however, 
it aeems impossible to discover how it obtained the approbation of 
persons removed even one degree from hopeless ignorance, or still 
more thorough indifference to the happiness and prosperity of their 
country. 

The argument of those who support the propriety of capital 
ponishment in the point of view now taken, may be stated thus : 
—Supposing the law to have declared that a certain mitigated 
piraisbment should follow the crime of murder, every person who 
shonld commit that crime must be supposed to commit it with 
the expectation' of such punishment following his offence. If 
be prove guil^ of that act, he shows thereby that the expecta- 
tion of the punishment, in so far as he is concerned, has been 
utterly nugatory. Why, then, do you believe that such expects* 
tion will in future maintain a beneficial influence over him, he 
faavii^ given the best proof of the contrary by being guilty of the 
very crime you declared that you would punish? He is no 
longer to be trusted ; and the only si^fe course is to put it out of 
his power to repeat the criminal act; and the only certain method 
of doing this is to deprive him of life. 

This argument assumes (for otherwise it would not be valid,) 



e^ Om ihi PutrnkwuHt of Death. [Feb. 

that a pctaon once kaviog committied a crimie » iaeuiably ?icioiM : 
in other woids. that he caaoot be refomied; and also sappoiing 
he cannot be morally refonned, that means other than capital 
puniflhoMnt are then inefficient to check him. Let' us examine 
whether these assumptions be ooirect. 

There are some crimes so terrible in their consequences^ thai 
men are apt to believe that the risk of their occurrence at the 
hands of the same criminal ought never to be hazarded. Murder 
and rape are perhaps the only crimes which appear thus dangerous 
to the people of this country. 

We will pass by this class of cases, since, if they ought to be 
punished with death, the necessity arises from other causes than 
the deprarity which they evidence. All other offences we will 
suppose not attended by any such terrible danger. That tha 
crime of forgery is not followed by these terrible effects is too 
evident to need proof. It may be proper, however, to call tha 
reader's attention to the fact. And respecting them we will ask 
the question, whether they be evidence of incurable depravity 7 
It wul be well here to learn precisely what is meant by depravity 
in these cases. 

So few (if any) of the offenders against the law can be sup* 
posed to contravene its dictates merely for the pleasure of doing 
so, that if any exist, they may fairly be put out of the question* 
Some ulterior object is usually in view, and with some very few 
exceptions, the object b gain; gain to be applied usually as 
means of subsistence ; sometimes as means for the attainment of 
mere pleasures. Now depravity may be said to consist in the 
loss of all feelings of pain arising from remains of virtuous shaoM 
when an illicit means is resorted to of obtaining this gain, and it 
may be said that this depravity is incurable when np measures 
are sufficient to rekindle in the bosom of the offender a distaste 
for these, acts when in opposition to the slightest amount of this 
advantage^ 

lu a state of society where this distaste is the only great safe- 
guard, the irretrievable loss of it would be a valid reason for 
getting rid of the criminal, provided so doing were a less evil 
than permitting him to live. But in a society where other mo- 
tives to good conduct can be brought into action, this utter de^ 
pravity bears not this character. If a man be without shame at 
the idea of thieving, still he may f^ar a punishment ; he may be 
made to fear the punishment more than he fears labour. He 
may be made to feel, that thieving added to punishment is a less 
desirable thing than hard work without it. He may* in other 
words, be deterred^ though not morally .r^r«iei^. 

*But let us push this inquiry still further^and endeavour to 
lean what it if that inclinee ui to en ostitute degmt of depravity ; 
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to consider one man more depraved than anotlier ) to believe lliai 
eoone men are so depraved as to be incurable. Tbe reason for 
this beliefr if we mistake not* is, that the same degree of tempta^. 
tioo has different effects upon different men ; and aount acts aj« 
believed to be evidence that the smallest temptation wiU at anj 
time be mifficient to induce the individual committing tbena to 
brave the ignominy which society will visit on him in consequence* 
If a man commit a smaH crime upon very great teoe^tation, he is 
said to be little depraved; diminish the temptation, and mcreaae 
the crime, he is said to be more depraved : at length there comes 
a point at which the temptation is so small, and the crime ao 
great, that he is said to be incurably depraved. . 

Upon this, it may be shown, that great crimes are not proofr 
of this incurable state ; it may also be made evident that the 
persons who usually commit the greater portion of the great 
crimes, viz. the poor, are put in that situation in which the com* 
mission is no evidence of incurable depravity; and that thns, m 
their cases, there is no reason to assume it, as an excuse for hangk. 
i«ig them: — that, in other words, they might be reformed* or 
rendered averse from committing crime in future. 

Two cases will illustrate what is really meant by temptation^ 
A man sees his wife, and half a dozen children starving ; he him- 
self is also nearly famished. Where to obtain food honestly be 
knows not. Under these circumstances, he steals a sheep worth 
two pounds. Another man, possessing a thousand a year, sees 
that by spreading a false report, he may, by affecting the stocks, 
gain five hundred pounds. He spreads the report. Here are two 
acts considered crimes by our law — one sheep-stealing, the other 
swindling. — Which, we ask, is the sign of greater depravity? 
The temptation of the five hundred pounds, in the one case, was* 
as compared with the temptation of relieving the want in the 
other, but as a feather ; and, though the crime of sheep-stealing 
be considered the more atrocious offence ; one to which our law 
affixed the punishment of death ; that crime may not be, we 
believe usually is not, the offspring of depravity equal to that of 
the stock-jobbing swindler. The degree of depravity then has 
little to do with the degree of the offence. One other important 
conclusion is to be drawn from this illustration, viz. : that, since 
the heinousoess of the crime, that is, its evil influence upon others, 
is not the test of the state of mind in the offender, the heinous* 
ness of the crime is not the circumstance which ought to deter- 
mine our expectations as to the possibility of restraining and 
reforming the offender. 

The poor in this country, and in all other countries; and in all other 
times, as well as the present, have been, and are exposed to greater 
temptations to crimes against property than the richer members of 
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the community, and, although as a body, regard being had to their 
numbers, they may possibly be considered as the most virtuous 
class of the community, still the greater portion of crime is com- 
mitted by them. Pressed as they are by continued want; re- 
quired as they are every day of their lives to labour, and labour 
hard for the scanty pittance on which they are compelled to 
subsist, it is not wonderful, that they should sometimes yield to 
temptation, and become offenders in the eye of the law. The 
career of crime is usually begun by some petty delinquency — a 
means of gain is held out — a disgust for labour may at that un- 
lucky moment prevail (and where is the man who does not at 
some minute loathe his daily emploj^ment,) — in an unguarded 
moment, the unlawful act is committed. He escapes detection, 
and again some pressing emergency comes, agam comes the 
.temptation, and again follows the yielding to its influence. At 
length comes detection ; — and now (waiving reference to society, 
in the way of example,) arises the question respecting the best 
means of dealing with the offender. If the offence have been 
committed under the influence of some dreadful misery, there is no 
reason to believe him a hardened criminal : — by again, after punish- 
ment, letting him loose upon society, you run no very perilous 
risk. If he go forth again to be subjected to the temptations 
^hich want necessarily creates, he goes forth better armed than 
before. To the former feelings of virtue, which up to the fatal 
moment had kept him honest m his conduct, is now added the 
dread of punisnment — a punishment now more present to his 
mind than before, — more definite, — mpre dreadful. He goes 
forth subjected to the same temptations which hundreds daily 
resist ; and which he himself, except in one fatal instance, had 
also resisted. If his poverty be a reason for depriving him of 
life, thousands, nay, millions, are equally guilty. If it be said, that 
he has shown himself unable to resist the temptations which want 
will bring, may it not be answered, that failing once is no abso- 
lute prooif that he will fail again ; still less is it a proof when we 
know that the hope of impunity, and the carelessness connected 
with punishment unfelt, is now materially diminished, if not com- 
pletely destroyed ? If the act, however, be the last of a long 
aeries of crimes, it is possible by care to lead back the mind of 
the criminal to its original virtuous state : or, if he have been 
brought lip in vice, to. create a virtuous feeling. A ne^ circum- 
stance is now brought to bear upon him .'—suffering in conse- 
quence of his evil deeds has before been unknown ; and due at^ 
tention to the training of his moral character has not been afforded. 
Though he be now insensible to shame, there is no reason to 
believe that he never can he made sensible to it; though hitherto 
he hav6 not dreaded punishment, theire is no reason to believe 
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that he may not be made to dread it ; though hitherto he may not 
have seen, or appreciated the advantage of earning his subsist- 
ence honestly^ there is no reason to believe that he may not be 
made to see.it. 

Of almost all the crimes committed for the purposeof gain«it may 
be said, that they have either originated in the presence of want, or 
in the expectation of escaping detection, if they have arisen 
from want, the temptation was great ; and here, no incurable de- 
pravity is manifested. If they have come from an expectation of 
escape, all the virtuous feelings connected with shame may still 
be, and usually are, alive, — as witness the cases of forgery. Here, 
again, there is no evidence of incurable depravi^. The conclu- 
sion dien is, that, as far as evidence is hereby am>rded of the im- 
possibility of prevention, through terror or reform, in these cases, 
no justification on this plea exists for the execution of the offenders. 

To the mischiefs, in the way of uncertainty, resulting from the 
irrevocable nature of the evils inflicted by death, we have already 
adverted. It remains but to mention, for to enlarge on the matter 
were useless, the dreadful horrors produced by thus punishing an 
innocent man. That the punishment has seldom fallen on the 
innocent, we sincerely hope and believe. Still cases may be 
adduced, and some of recent occurrence, in which it is almost but 
too certain that the guiltless have suffered. It must be a stem 
and terrible necessity which can justify a legislator in establishing 
a punis|iment thus pregnant with danzer and alarm. 

This justification is not to be found m the expense which would 
be incurred by otherwise getting rid of ofienders. Supposing 
even that reformation were impossible, transportation, if no other 
means could be discovered, might be adopted, as an easy, cheap 
and expeditious method of disposing of . incorrigible criminals. 
The amount of the expense would be found absolutely insignifi- 
cant. 

Transportation, however^ is not the mode which we should 
propose, as that which could be most advantageously employed 
as a substitute for the mischievous system we have been discuss- 
ing. Our purpose now, however, is not to point out the secondary 
punishment which ought to be adopted. The subject is too im- 
portant to be summarily treated at the end of an article. It can- 
not be briefly or hastily dispatched, but requires a long and patient 
exposition ; and, though this exposition be absolutely requisite to 
complete the matter of which we have here been treating, we 
must, however unwillingly, postpone it to a further opportunity ; 
our present object being attained, if we have clearly and suflBci- 
ently exposed the objections to employing the punishment of 

DEATH. 
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abt. IV.— the laws and judicial establishments 

OF THE COLONIES. 

During the last twelve years, extensive and accurate information 
has been obtained on the subject of the Colonial Courts of Law« 
and the Constitutions of the Colonies. New South Wales and 
Van Diemen's Land were visited by a commissioner in 1821 ; 
the Cape of Good Hope in 1824 ; Sierra Leone in 1825; Miau- 
ritius in 1828; Ceylon in 1829; and the West Indies in ]824« 
and in subsequent years.* Commissioners at home have since 
surveyed some of the legal establishments in the Eastern Colo- 
niesy as well as those of the Mediterranean ; and there has been 
placed before the Finance Committees accounts of the population 
and judicial expenditure of all the Colonies; whilst Special Com- 
mittees of Parliament have collected evidence upon Canada, and 
upon the legal condition of the slaves and free people of colour 
in thie West Indies, the Cape of Good Hope» and Sierra Leone.f 
Several important acts of Parliament, and orders in Council^ 
have been passed in consequence of these inquiries. But much 
still remains to be done ; some of the proposed plans are obvi- 
ously drawn without a due appreciation of the state of things in 
certain remote Colonies, and particular points of the greatest im- 
portance have obtained too little attention. Mere policy often 
prevails in the place of legal principle ; and personal influence, 
varying with local prejudice, and subservient to sinister interests, 
finds too little check in any fixed system of legal rule ; while the 
progress from the wild discretion of individual will to unbiassed 
judgment, founded upon well-known laws, has hitherto been very 
slow in our Colonies. 

It deserves consideration, that, in the last century, there was ob- 
tained from Mr. Yorke the Attorney- General, and Mr. De Grey 
the Splicitor-General, a report of great value upon the subject of 
colonial courts of law. It was dated in 1 766, and seems to have 
been recently lost sight of, although Sir William Grant was aware 
of its existence, having quoted it in a judgment at the Rolls. 
This report is recorded in the Privy Council Office, and would 
furnish useful hints on the similar inquiries now in progress. The 
eminent persons who drew it up recommend a simplicity of pro- 



* Of the Reports of the West India Commissioners we have already given' a brief 
account, (vol. i. p. 421.)« bat the importance of the subject, the additional information, 
and the more copious method of treating it, which the present article dbplays, will be 
a sufficient justification for our returning to it 

t The legal condition of the. free coloured people elsewhere, as in Australia, in Ca- 
nada, and on the borders of the Cape, has been neglected, with many pointi respect- 
ng the interests of those in the Colonies mentioned above. 
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cedure still wanting in the Colonies, although later experience of 
the evils of the old sjstem has long added new arguments in fa- 
vour of change. It related to Lower Canada, and, together with 
the suggestions made at the same time by Baron Maseres, would 
throw much light upon colonial legal affairs. Lord Loughborough 
also, and Mr. Perceval, were convinced of the necessity of a re- 
formation in these affairs.* 

Reserving the subject of the legal condition of the people of 
colour and that of appeals to the Privy Council for another oc- 
casion, we proceed to offer a few remarks upon some of the ma- 
terials which the various documents we have referred to furnish. 

The laws prevalent in the British Colonies are divisible into 
six classes : 

1. The laws which have been carried thither by British set- 
tlers. 

2. Those made by the local legislatures. 

3. Those made for them expressly by Parliament. 

4. Those adopted by usage. 

5. Those continued from the times before conquest in certain 
Colonies. 

6. Those which conquered Colonists acquire forthwith upon 
submission to Great Britain. 

The judicial establishments of the Colonies are equally various 
with their laws ; while some have been introduced from England, 
or devised in the Colonies themselves, others are of French, of 
Dutch, and of Spanish foundation. 

Laws of the hrst class prevail in all the Colonies originally 
settled by the English, as Upper Canada, Nova Scotia, New 
Brunswick, Bermuda, Barbadoes, Jamaica, and some other of 
the West India islands ; and in a very limited degree those laws 
apply to Englishmen in conquered Colonies.f 

Those of the second, third, and fourth classes prevail in all the 
colonies, whether originally of British foundation or acquired by 
conquest ; and those of the fifth and sixth classes of course apply 
specially to the original settlers in conquered colonies, as to Lower 
Canada, Trinidad, Demerara, St. Lucia, Malta, the Cape of 
Good Hope, Mauritius, and Ceylon. 

There are also some irregular settlements in which the ordinary 
institutions of British colonial government are not at once esta- 



* Pint Report of the Commissioners of West India Inquiry, House of Commons' 
Papers, 18*5, No. 517, p. 8^. 

T Lord Stowell decided, that the Dutch law of marriage, which was stipulated for 
at the conquest of the Cape of Good Hope, did not prevent a marriage being legal 
which was solemnised by the English Chaplain of the Forces, and not according to the 
Dutch law. t Haggard, 394, Ruding v. Snnth. 

f2 
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blished, u New South Wale^ and Van Diemen's Land, conTict 
■etUemenU ^ Gibraltar, a fortress ; Newfoundland, heretofore a 
fishing post; India, made up of conquests and trading posts; 
and the United States of the Ionian Islands, which are under the 
superintending protection of Great Britain. In these depen- 
dencies there is much difficulty in reconciling the departure which 
thej exhibit from ordinary colonial institutions, with the wishes 
of many of their inhabitants ; and in convincing often that any 
such departure is required. Anny discussions arise from the dis- 
~ contents of those who naturally foster English feelings even under 
despotisms ; and, although justice ou^t to be the rule of all go- 
.Ternments, whatever be their forms, British forms are more and 
more stroqgly recommended to British subjects by the disregard 
to justice which is sure to be experienced wherever they do not 
exist. The only justification of such perplexing peculiarities is, 
the danger of worse efiects under a constitutional' establishment. 
Where, therefore, as in the erases of Honduras, the Swan River 
colony, and Sierra Leone, no special circumstances exist, and no 
evil can be reasonably, expected from a duly established constitu- 
tion, the contrivance of such illiberal schemes of government as 
now exist in those places deserves the severest reproof, and un- 
questionably tends to impede the general prosperity of the people. 
Throughout the irregularities which obscure this subject there 
are certam rules whcih are of general application. However 
charters of foundation, or acts of parliament, or treaties, or arti- 
cles of capitulation, may for a time settle particular laws for the 
government of colonies, two great rules must gradually prevail : 
first, the colonists, when of English origin, take with them from 
home such free laws of the mother country as may be suitable, 
leaving behind such as are unsuitable, to their new circumstances; 
^nd, secondly, the colonists of foreign origin both preserve so 
much only of their former laws as may not be inconsistent with 
the British supremacy and constitution, and also, by the union, 
acquire, to a certain extent, a British constitutional character; 
for example, in the first case, trial by jury and controul over 

1>ub1ic mon^ cannot' be refused, while the game laws and tithe 
aws are never carried to a purely British colony; in the second, 
torture cannot be continued in a British conquest, and the rights 
of petitioning accrue forthwith to the new British subjects. 

We proceed from these few general remarks to the examination 
of the laws and judicial establishments of particular colonies in 
succession, and of certain incidents and institutions common to 
them all, accompanying our narrative with such statistical infor- 
mation as may illustrate the subject. 

In Barbadoes the popul^'Mon consists of 16,997 whites, 4,214 
free people of colour, and 80,55 1 slaves : the revenue is £32,822 ; 
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the area of the island only 163 square miles. Here die common 
law, which is in force, embraces almost all obligations between 
man and man; all civil rights, descents and distribution of real 
and personal estate, and the rules of evidence. The English 
statutes passed before l627« applicable to the condition ^t the 
island, were carried thither at the settlement* in that year. The 
q[ualification excludes the bankrupt laws, poor laws, the police, 
tithes and mortmain acts, together with penal laws inflicting for- 
feitures and disabilities. Of acts passed m England subsequently 
to the settlement, such only affect the colony as expressly or vir- 
tually include it by the terms " Barbadoes/* — '' the West Indies," 
or '' the Colonies/' or '' Plantations.'' But all navigation acts, 
and acts of customs and trade, and on shipping, are binding in 
Barbadoes, though not named.f The laws made in the island 
are passed by th<$ governor and council appointed by the crown, 
and assembly elected by the freeholders, now including free men 
of colour. They must be reasonable, and not " repugnant^* % to 
the laws of England— a term to which no sensible meaning can be 
attributed, if the unlimited departures from English law recog- 
nizable in the laws of Barbadoes, and in the laws of all the other 
colonies subject to the same qualification, be considered. It is, 
in fact, a term that has never obtained any other weight than the 
wavering policy of the home authorities may from time to time 
have found it convenient to allow; and it would be wise to im- 
pose directly upon all subordinate legislatures the conditions to 
which they are really subject, rather than to use words which only 
occasion diflBculty whenever seriously referred to. The same re- 
mark applies to another rule of colonial legislation (not confined 
to Barbadoes), namely, that it be subject to the allowance of the 
King in Council. HThe form of obtaining this allowance will be 
an exposure of its worse than inutility. The result in Barbadoes, 
as urged on the spot, (and it applies to all Colonies,) is, *' that 
great inconvenience is felt ibr want of a certain rule to know 
whatacfj remain in force, or when acts cease to be binding; when 
acts are allowed at home, and when disapproved. The Order in 
Council of 180() (the last on the subject) is so ambiguous, that 
lawyers have differed from each other, and from themselves, upon 
its construction."! The Commissioners consider these com- 
plaints exaggerated, but they trace as follows, the operations in 

* With respect to the English tcts of parliament binding the colonies without ex- 
preMly mentioning them, the dates will be found in onr former article on this subject, 
▼ol. i. p. 424. 

t First Report of the Commission of West India Inquiry, p. 5, House of Commons' 
Phpera for 18«6, No. 517. 

I 7 & 8 W. d, c St, fl. 9. 

^ Miniitct of March 11, 1823, quoted by the Commissioners of West India Inquiry, 
tiM laprii, p. 8. 
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England wbicb "produce this alleged, and we must say probable 
result. On the arrival at the Colonial Department in iJowning 
Street of West India Acts, they are referred by the Secretary of 
State to the counsel of that department for bis opinion upon 
them in point of law ; that is to say, whether the laws are repug- 
Dilnt to any law in England, and whether they are so framed as to 

five full effect to the purposes of the colonial legislature. His 
leport is sent, accompanied by the Acts, to the Lord President 
of the Council, with a letter from the Secretary of State, desiring 
his Lordship to lay them before the King in Council. At the 
first board of the Council the acts are referred to the Lords of the 
Copimittee of Council for Trade^and Plantations, to report tothe 
King in Council their opinions, as to what proceedings it may be 
proper to take in relation to them. . It is understood that this 
Comitaittee select all such as present any novel or important 
points^ for reference to the Attorney and Solicitor-General for 
their opinioOi, which are considered along with all the acts by the 
Committee, .assisted by the Secretary of State for the Colonies. 
A report from this Committee is then inade to the King in Coun- 
cil* .classing the acts under three heads ; 1st, the disallowed acts, 
with the grounds of objection ; 2dly, particular cases for express 
oonfirmation ; and 3dly, the great majority of the acts advised to 
bt ** left to their operation. ' If this report be adopted by the 
Kkig ki Council, orders are made for the two first classes, and 
Ike CUerk of the Council conveys the determination of the King 
itf Council to the Secretary of State for the Colonies, who com- 
muaicates the result to the governors. 

Thus« in the great majority of acts, no express allowance is 
si|^ified ; and the King piay, it seems, at any time, notwithstand- 
ing the acts are long " in operation," still exercise his prerogative 
pf disallovcing them. The uncertainty into which colonial legis- 
lation is thrown by this system is defended by the Commissioners 
of Inquiry for " reasons not difficult to be discovered" — a conclu- 
sion in which few will join them. 
^ With this confusion at the fountain, it is not a matter of sur- 

trize to find that many of the statutes of Barbadoes are in un- 
nown manuscripts. '* The state of the modem statute law of 
the Colony^" said the Chief Justice, " is very distressing; there 
are 67 laws in manuscript, and we know nothing about them ;** 
he added, that " an act for printing these laws had been passed, 

but it was not confirmed at home Upon further inquiry, 

and after a painful perusal of all the statutes, the Commissioners 
were satisfied that the manuscript laws amounted, not to 67, but 
to 247.*'* Access to these manuscript laws is difiicult, and the 

We«t India Commitsionen' Report, p. 6. 
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mode of producing them in the courts is represented in contradic- 
tory ways by the Attorney* General, the Solicitor-General and 
Chief Justice of the island. " Such/' say the Commissioners of 
Inquify, '' is the obscurity, uncertainty, contradiction, confusion 
aad error occasioned by neglecting the ordinary and most obvious 
means of notifying the commands of the legislature/'* Neverthe- 
less the Commissioners attempt to justify the refusal of the 
gm^emment at home to permit the printing of these statutes, 
amongst other reasons, because. ** a precedent f would have been 
estabhshed of dangerous application in the case of other colonies." 

The civil courts are, the Courts of Chancery, composed of the 
governor with four or more members of council; of Error, or 
Appeal and Error; of Ordinary ; of Common Pleas, held in each 
of five districts; of Admiralty, and of Escheat. There is also a 
court of merchants and. mariners appointed for special causes; and 
single justices have summary jurisdiction on claims for service^ 
work and labour by servants and labourers, extended to those who 
exercise any manual labour, as shoemakers and tailors, as well as 
to all demands arising from the sale of the produce of the island. 

The criminal courts are those of Grand Sessions, held twice 
a year; the Quarter Sessions (a disused court) ; a court for trying 
elaves for capital offences, consisting of two justices of the peace 
and three freeholders, with an appeal to the governor and coun- 
cil; and the Admiralty Sessions, held as occasion may require. 

The judges of the Chancery have all the authority of tne Lord 
Chancellor in England, except in cases wholly inapplicable to the 
colony. The rules are in manuscript ^ and often not known to the 
practitioners. In this court an instance is found of the force of 
usage only, in establishing a jurisdiction for which no other origin 
than usage can be adduced. On behalf of a wife for separate 
maintenance, on account of misconduct in the husband, the 
remedy is granted, although there was no agreement for a.sepa- 
rate maintenance. 

There is no bankrupt law in Barbadoes, but the principle of 
cessio btmorum, and the discharge of debtors upon insolvency, are 
acknowledged and acted upon in the Court of Excheqoei^ which 
in other respects is confined to crown suits, and proceeds aoqord- 
iogto English precedents. 

The Common Pleas' Court is regulated by manuscript orders 
little known to the practitioners. In the causes tried in this 
court, evidence may be taken before a justice of peace, the at- 
tomies of both parties being present to examine and cross ex- 
amine the witnesses ; and the depositions so taken are a^ithenti- 



West India Commissionen' Report, p. 7. t Ibid, p. 6. 



7e The Lams md JuHdal EsiabtiihnmtM [Feb. 

cated bythe justices. The usage upon arrest for debt is reoMrk- 
able. There is no affidavit of the debt ; aud arrests aiip allowed 
upon claims prosecuted for unliquidated damage, as in actions of 
trespass, defamation, or the like ; in which the defendant may be 
arrested for the amount of the damages laid in thci declaration. 
With an exemplary care for themselves, the legislators of ^arba- 
does have decreed, that freeholders capable of electing, or being 
elected members of the House of Assembly, are exempted from 
arrest.* The proof of debts where the creditor resides, and the 
debt accrues in England, may be made before the Lord Mayor 
of London ;t and upon that proof the colonial courts award 
judgment against the debtor in the island. Of this convenient 
law, which has been adopted of late years in regard to other co- 
lonies, the Barbadians are reported to complain loudly ; but the 
Commissioners have not had great difficulty in finding reasons to 
approve it. HThe colonists, however, say.Justly, that they^^ought 
to nave the like facility in proving, by testimony taken before an 
authority in the island, obligations into which residents in Eng- 
land have entered when there ; and who, by the present law,xan 
be sued only by tbe ruinous expense and precariousness of send- 
ing witnesses home or by having commissioners sent to examine 
them. 

Throughout all the judicial establishments of the West India 
Islands, including Barbadoes, the fee-system prevails ; and where 
the dockets have not been lost, or mislaid, or purposely put 
aside4! (for printing such documents is marvellously neglected,) 
the amount and variety of the payments are such as to indicate 
no small skill in the contrivance of the schedules. In criminal 
cases even an acquitted prisoner is liable to detention until he pay 
to the clerk of the crown a fee of 5L 1 7s. 6d. besides the. gaoler's 
fees. '' The criminal court," say the Commissioners of Inquiry, 
** professes in its practice to follow the laws and rules of the cri- 
mmal courts in England ;" yet it appears, that the judge takes 
no notes, and delivers no opinion ; but the attorney-general 
'' charges the jury, expounds the law, prosecutes, and sums up.** 
Besides this somewhat violent departure from English law, ^' the 
attorney-general will not prepare an indictment in a case which 
has not been before a magistrate, the magistrate receiving a fee. 

* CommistioDen of West India InqairT, First Report, p: 55. 

t 5 Geo. 11. c. 7. Tbe operation of this statme in other islands is noticed by tbe 
Commissioners ; and the testimony which they have collected upon it is oonflictugn. 

t In the Coart of Admiralty, a doclcet of fees, sent out by Sir William Soott, umat 
the year 1814, after hanging a few days in tbe office, aiid having its face tamed to the 
wall, suddenly disappeared. By singular good fortune, it was accidentally recovered, 
one or two d^s before the Commissioners entered upon tbe inquiry into the proceed- 
ings of that Court.— First Btport of the CammmUmen on JuKiee in tk€ WtH itidfaa. 
Houte «f ComtnoHi' Papenfor 18S5, No. 517. p. 55. 
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The graodjury will not receive a bill that is not presented by the 
^ttomej-General, the Attorney-General conducting all prosecu-. 
tions.*^ And, from the papers laid before the Finance Commit- 
tee, we learn, that the attorney-general will not prosecutei except 
for persons actually paupers, without being paid '' 5 guineas, 
lOi., or soinetimes more ; and he receives 200/. per annum from 
the ishnd for prosecuting for paupers/' (p. 28.) ; the clerk of the 
crown also receiving fees at everv step in criminal cases, amount- 
ing from 15<2. to 5/. per step. — (p. 2 6.) The commissioners fur- 
ther alate, that '' it was matter of very grave complaint, that the 
Attorney-General was in the habit of receiving fees of various 
amount, for entering noli prosequis on criminal prosecutions/' — 

(p. 47.) 

There are fifty judges in the different courts of the island, none 
of whom have been prepared for their posts by previous profes- 
sional habits or education. The consequences are, great uncer- 
tainty, great delay, and enormous expense t in the administration 
of the law. 

A single justice of the peace tries complaints against slaves 
for offences not capital ; and, besides felonies, the misdemeanors 
are numerous, in fifteen months 2500 cases being brought before 
-one magistrate; but great crimes seem less frequent than in Eng- 
landy as the executions are one-third fewer, and the commitments 
for felonies one-half fewer, than in this country. 

The gaol is nfianaged in almost the worst possible manner. 
Debtors are not always separated from criminals, or men from 
women. Classification according to age, or offence, is out of the 
question ; and there is no employment for the prisoners in the 
gaol, or for slaves in the *' cage.'' jl There is no chaplain ap- 
pointed, no books are furnished, nor is even a surgeon provided 
by the public. § 

The great remedy proposed by the Commissioners for the fore- 
going evils is a consolidation of the local civil courts of the 
island into one, to be established at Bridge Town only, (without 
circuits), under regularly educated judges, holding their offices 
during good behaviour. 

The annual expense of the present establishments, indepen- 
dently of what is paid by the parties to their attornies and counsel, 
is as follows : — 



*.Firit Report of Uie Commissionen of West India Inquiry, p. 47. 

t An example, selected by the Commissioners, of the expense of law in all the West 
Indies, is the " usual retaining fee of 1001, previous to commencing a suit of import- 
anoe." — p. 56. and Third Report, p. 116. 

t First Report of the Commissioners of West India Inquiry, p. 61. 

§ Papers printed for the use of the Finance Committee, p. 61. lliese Papers con- 
tradict the Commisnouers on the practice of separating men from women. 
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The Island Seoetary, who vi\ 

Secretary to the Goveraorf i6 33 6 8 Salary. 

andCbancil^ReiaembraDoerV 1298 Feet. 
• of theEzchequcr^R^ittrari oaa n^^^"^*''^ 

of wills and deeds, • • J c ^l^s- 

£1537 6 8 

Provost Marshal, No Salary. Fees, 1280 

Chief Baron of the Exchequer, who is 7 . • Fees, 3 6 8 

Master in Chancery, ..... 3 Fees» 823 

Frothonotary of the Common Fleas, Fees, 468 

Chief Clerk, Registrar, and sole Examiner in 7 « ^^^ n ^ 

Chancery, and Clerk of the Peace, . . J '^^^ »D u u 
Procurator-General in Admiralty, • • Fees, 183 

Chief Judge of St. Peter's, . . . Fees, 70 

— ^ St. Andrew's, . . Fees, 33 

Attorney-General, Salary, iE200, 7 aqa 

Income from Fees — ^not known. 3 ' * 

The legal amount of oflSce fees is aa follows : — 

The Colonial Secretary's, from Is. to %bL oa various acts ; the 
Remembrancer's, from 75. 6d, to %l. 10s. for various acts ; the 
Notary's, from 65. Sd. to 5L ; the Clerk of the Common Pleas, 
from Is. to 1^. 6J. ; the Marshal of the Common Pleas, from 
Is. to 5/.; the Provost Marshal, from Is. Sd. to5/.; the Mar- 
shal of the Exchequer, from Is. Sd. to 51. ; the Master in Chan- 
cery, from 2^. \0d. to 10/. ; the Proctor in Admiralty, from 59. 
to 7/* lOs. ; the Chief Justice of the Common Pleas, from 5s, to 
2/. IO5. ; the fees of Justices of the Peace, from Is. 6%d. to 
fi/. lOs. ; a Constable's, from Is. 6|d. to 12s« 6d.; the Coroner's, 
3/. 15s. to 5/.; the Registrar in Chancery, from 6d. to 2/. lOs.; 
the Clerk of the Crown, from ■ \s. 3d. to 5/. ; the Judge of the 
Admiralty, from Is. 6d. to 10/. ; the Marshal of the Admiralty, 
from 7s. 6d. to 15/. ; Attornies in the Common Pleas, from is. to. 
5/.; Counsels' fees, from Is. to 5/. 

Jamaica will be presently seen to be in some respects exempt 
from certain of these evils ; but they prevail in the other colonies 
so much as to have siigg^sted the necessity of an extensive change. 
Heterogeneous and numerous courts — judges without learning, 
and either dependant or partial — and proceedings dilatory and 
ruinously expensive, condemn the existing system to speedy ex- 
tinction throughout the West Indies. 

The new plan of judicial" administration proposed by the Com- 
missioQers for Barbadoes, embraces Grenada, Tobago, and St. 
Vincent in one circuit. It also includes Dominica, Antigua, 
Montserrat, Nevis, St. Kitts, and the Virgin Islands in another 
circuit. Another circuit has been actually formed for Demerara 
and other more southern colonies. 



18330 of the ColoHkt. 75 

The plan proposes to have a resident judge and a solicitor* 
general in each island, to transact all ordinaiy business prelimi- 
nafy to the hearing of a suit, or the trial of a cause, at the cir- 
cuit ; the resident judge will also preside in a court for the re- 
covery of small debts, in an escheat court, and in taking the 
acknowledgment of deeds, private examinations of married wo- 
men and the like ; he is to act also as chairman at sessions of 
justices for trying cases of petty larcenies and trifling misde- 
meanors. 

On each of the first two circuits it is recommended, that there 
should be two superior judges, one for equity, and the other for 
common law, and one attorney-general, all appointed from En^;- 
land. The equity judge is proposed to act as ordinary, and in 
the Admiralty Court ; the common law judge to preside in all 
the courts of common law, and in the superior criminal court. 
Both are to go the circuit at stated periods ; the common law 
judge is to sit at nisi priiis for the trial of causes, and afterwards 
m banc, assisted by a local judge, with a power of calling in 
the ecji^uity judge, in case of difference, of opinion ; the equity 
judge IS to go the circuit at the same time, and also at other pe- 
riods, at his discretion. 

There are ppints, however, in several of the islands proper to 
be especially noticed even in this rapid sketch, and which ought 
not to be lost sight of, whatever reform is adopted. In Tobago 
unusual facilities are afforded for the recovery of just claims upon 
the property of deceased debtors, which are believed to have im- 
proved credit and to have restrained fraud ; and for the recovery 
of demands under <£lO, the court of summary jurisdiction has 
been found so convenient, that it is desired to increase the amount 
recoverable to £20. In the Bahamas an act was passed in 1 799 
to declare how much of the law of England ought to be in force 
there. In Grenada, and in other islands, counsel are allowed to 
address the jury on behalf of prisoners. In Antigua, Nevis, and 
elsewhere, slaves can be witnesses, although not on oath, and 
somewhat precariously. In all the islands except Jamaica and 
Barbadoes, the convenient practice is followed of advocates doing 
the business of attoruies. But it is said by the Commissioners 
(Third Rep. p. 5.) to be desirable, if it can be effected, that the 
different branches of the profession should be kept every where 
distinct. As the condition marked in italics is one impossible to 
be complied with in small communities, without an amount of 
expense and an evil in the disclosure of affairs to which no com- 
munity will long submit, the suggestion need not occasion great 
uneasmess in reference to ultimate measures. But the great in- 
convenience which has been suffered at the Cape of Good Hope 
and in New South Wales by adopting this false idea of purifying 
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the practising lawyers, renders it proper to notice the recom- 
mendation, upon which something further will be said when we 
are treating of the legal institutions of the Cape of Good Hope. 
In St. Vincent's the pleadings subsequent to the declaration (and 
matters are often managed wiUiout even a declaration) are ore ttnui : 
so that as the Chief Justice stated to the Commissioners of Legal 
In<}uiry, they '' gel on with wonderful rapidity." If the cause of 
action does not exceed £50, the plaintiff is obliged to give the 
defendant a copy of the account, bill, bond, or note of hand, 
without a declaration, but with the writ of summons annexed ; 
and this secures at the trial the benefit of the common counts, in 
debt or assumpsit, as the case may be, the same as if the suit had 
been conducted more formally.* In St. Vincent's also the judge 
from whose decision an appeal is made, gives his reasons for that 
decision in the court to which the case is carried in appeal ; but 
be does not vote upon the judgment in appeal. In Dominica 
six men may constitute a jury. There also, as in most of the 
other islands, estates tail, reversions and remainders are barred 
and conveyed by an acknowledgment before a judge; and dower 
is barred by an examination of the wife before a judge. Many 
other points worthy of notice might be enumerated ; and if in the 
New Courts, (provided with a few legal judges in the place of the 
large bodies of planters,) the expense ot litigation in fees is 
abridged, materials already exist for greatly facilitating the im- 
provement of the law in the West Indies. 

The Commissioners of Legal Inquir^ press with suflBcient 
earnestness, that the Rules of the Courts, and the Colonial laws 
generally, should be printed. But they have entirely omitted the 
all-important point of regularly reporting Judicial proceedings. 
It is not rash to say, that no other method exists by which, ix little 
cost, courts of justice can be so beneficially checked, and the uni- 
formity of law promoted, as by having reports of cases taken 
and published at the public expense, without interfering with the 
independent newspapers and reporters. 

In Tortola the Commissioners received information with regard 
to the PeacC' Brokers, or Court of Reconcilement, in the Danish 
colonies, the constitution of which they have described in the fol- 
lowing terms : — 

'' This is a court of the first instance, preliminary in all proceedings 
in the supreme court, and has jurisdiction in all civil cases except actions 
on bills of exchange, &c., where the time of payment has been already 
under the consideration of the parties, and these it is thought should be 
punctually paid, without terms of any kind given in this court. The 
plainti£F having preferred a complaint in this court, is a condition prece- 
dent to bis recovering in the trial court. Two judges for this court are 

.^ Second West India Report, House of Commons* Papers for 18'i6, No. 276> p. 13. 
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cfaoflen by the commnnity, oot of six penoM oamed bj the g;oTenior. If 
the parties are ncit reconciled,' there is no expense $ if tbe^ are, there is 
a trifling flee payable for the servants of the court. The judges have no 
salaries. 

'' The proceedings are these: the plaintiff prefers a complaint; the 
defendant has notice ; both are reqoired to attend. Personal appearance 
is never dispensed with eioepl in cases of dangeroos sickness, &c.; and 
when, in very urgent cases, appearance by attorney is allowed, the attor- 
ney must have a general power, without any reservation^ to reconcile the 
difference, if the defendant makes defeult, he will have to pay ail the 
costs of this court and the trial, and that although he should eventually 
succeed in the action, and also a small fine to the public, for the con- 
tempt. 

*' When they appear, the parties are heard at length, and state what 
they please of their affairs, and wiikout prejudice, for the sitting is pri- 
vate and the judges sworn to secresy ; and it is understood the parties 
are not to be bound by what is offered or admitted there, if they are not 
reconciled. 

'' The judges usually press the plaintiff to give the same time for pay- 
ment as it would take him to enforce it by suit or action. 

** When the parties are agreed, the judge gives a certificate of the re- 
concilement, which has all the effect of a final judgment, without appeal ; 
and at the expiration of the time, according to the terms of the judg- 
ment, the sheriff levies upon it as on an ordinury execution. 

"If the parties cannot settle terms, the judge makes a note that an 
attempt to reconcile was made, and proved fruitless, and it was there- 
fore referred to the court for trial. 

" Crimes cannot be brought under the notice of this court, or misde- 
meanors, where the offence is palpably of a public nature ; but where 
the injury is chiefly to an individual it may, as ex. gr, a battery may be 
reconciled — an attempt to murder cannot; penalties may, and where a 
share goes to the king, that share is often remitted to encourage recon- 
cilements : but it is never allowed in charges .brought against public 
oflfcers; if their conduct is impeached there can be no composition. 

*' There are speciid cases, in which one of the judges is at liberty to 
try to reconcile, without w'aiting to form a court, as between mariners 
and transient persons, &c. 

'* No lawyer, or lawyer's clerk, is on any account to be allowed to 
show his face while reconcilements are attempting."* 

In Jamaica, there is a population of 6,400 whites, 30,000 free 
people of colour, and 330,000 slaves ; a revenue of 490,000/. ; 
and an area of 6,400 niiles square. The laws resemble those 
of Barbadoes, but the legal establishments are superior in the 
material point of the Chief Justice being a lawyer (generally in- 
dependent of local influence), and in the existence of inferior 
courts for free persons The law of Jamaica is based upon the 



* Third Report of West India Legal Inqoirj, House of CommoDs' Papers for 1896, 
p. 104. 
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commoa law, and upon the Statutes of England passed before the 
veer 1 7M^ so far as botfi are applicable to the condition of the 
uland. The local statutes have been subject to the rule, that 
they should not be repugnant to English law : but the manner 
in which the prmciple has been appli^ may be inferred from the 
fact, that dnnn^ the whole of the last century, local statutes were 
passed to incapacitate /ree people of colour from holding nume- 
rous offices:* Aoai taiung " exorbitant*' grants and devises from 
while, people; rl* froni. voting at elections ;{ or from exercising 
various mechanical professions ;— -restraints obviously repugnant 
to the British Constitution, and now happily abolished* In com- 
mon with other colonies, all the property of a deceased debtor, 
whether real or persoOal, is liable to the creditor. 

The Supreme Court of Judicature is composed of a Chief 
Justice appointed by die Governor, add confirmed by the King. 
The Judges are appointed by the Governor. They all hold 
their dBices durinff the King's pleasure, but may be suspended 
by the Governor with the consent of a majority of the Council, 
rtlif Chief Justin receives 5J90L currency per annum, which is 
in lieu of all fees or other emoluments ; he has been a barrister 
since 1805; but not necessarily so by any law. The aiBsistaiit 
Jud^s are not lawyers by education ; thf two seniors receive 
salaries of 700/. currency per ailnum each. The Supreme Court 
is, with a few deviations m practice, coextensive in jurisdiction 
with the Court of King's Bench in England, and it has con- 
current jurisdiction with the Admiralty Sessions.. It has juris- 
diction in all^, civil actions of whidi the Court of Common. I'leas 
iiif^Engtapd )iaa cognisance \ but no real action, except parti- 
tipa aqd dower, is sustainable there. It has also a revenue jqk 
rbdiction by local statutes. The rules of the Court 'are in 
manuMcripi, The Courts of Circuit are separate from the Sb- 
preme, both for civil and criminal cases. The Judges of Circuit 
have salaries of 500/. each. Juries are summoned in these Courts 
as in England. 

The Chancery Court is held by the Governor as Chancellor, 
and the practice resembles that of England. The Governor is 
also ordinary. 

A Vice- Admiralty Court is likewise held in the island by a 
Judge, who, during peace, when his emoluments are about 1(X)/. 
a year, practises as a barrister. 

Appeals lie from the Supreme and Circuit Courts to a Court of 
Error, held by the Governor and his Council ; in cases where the 
matter in dispute exceeds 300/. sterling in value, except in the caise^ 



* Jamaica Acts of 10 Anne, c. 4. s. 35. f < O. 3. c. 8. t < 0. 3. c. 15. 
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of a judgment or ejectment, ot where my tax, or otber right of 
the crown is involved, when the value need not be stated. From 
this Court of Error an appeal maybe carried to the King in 
Council ; as it may directly fcom the Co&rts of Chancery in or- 
dinary. From the Vice-Admiralty Court the appeal lies to the 
Court of Admiralty in England. 

The parochial administration of justice is by Justices of the 
Peace, with powers like those of English Justices, or custodes, 
who in each parish exercise the office held by a custos rotulorum 
of m^sounty in England. The criminal jurisdiction of the Justices 
is limited to matters of police, and to the commitment of free 
p^ple for trial at the superior courts, or at the Quarter Sessions. 
The Quarter Sessions that determine by Juries have a concur* 
rent jurisdiction with the superior courts in cases not extending 
to life ; and they can punish by fine, imprisonment, and whipping. 
Two Justices of Peace can decide in a summary way, and with* 
out appeal, disputes between masters and servants to an amount 
not exeeedinig 100/. ; and between other parties not exceeding 
40$. Besides these minor jurisdictions, there are parochial 
Courts of Common Pleas, consisting of four Justiceis specially 
eommissioned to decide civil matters of the value of 20/., not 
cooceming the freehold. The ordinary expense of a suit in 
these last mentioned courts is 4/. 10s. 

Tfao Slave Courts are of recent establishment. They are com- 
posed of three Justices of the Peace at least, who, without a 
jury, may try slaves upon charges punishable by death, transporta- 
lion, or confinement to hard labour for life, or to less punishment. 

The law expenses and costs for prosecutions, marshals, gaols, 
insolvent and crown debtors for 1831, were 14,174/. 
',< Uniformity of laws and proceedings cannot probably be at- 
tained yet in the West Indies, even in the purely British Colonies, 
ittt^ough the Chief Justice of Tobago is of opinion, that ** One 
Court Act might be framed very usefully, to do for all the 
islands."* But strong ground's aire adduced by the Commis- 
sioners against the possibility of consolidating the Courts, or of 
imposing the same rules upon them all at present.f 

In order to separate entirety the judicial from the legislative 
power,the practice of the courts, and certainly their fees, should 
be regulated by statute laws. Under the pretext of determining 
the practice, vast itifluence is attained by Judges. The modem 
course of the Colonial Qffice has been to divest Colonial Legis- 
latures of their just authority in this matter; and the West India 
Commissioners propose to confirm this course, by giving new 

♦ Third Report, p. 86. f Third Report, p. 110. 
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powers to the Judges^ for '' frsming rules or court ; such rules of 
court, however^ to be approved and confirmed at home."* Witli 
what latitude the term " Rules of Court" to be thus made by Judges, 
and the Secretary of State, and not. by the local Legislatures, is 
to be understood, will be learned by considering that the Com- 
missioners include in it " priorities, executions, sales, and mort» 
gages ;"f — matters which, in every six years, affect nine-tenths 
of all West India property. 

The office of Attorney-General, and the power of prosecuting 
for offences, vary in different colonies^ and require to be placed 
upon a proper and uniform footing everywhere. 

In Barbadoes, the power of the Attorney-General is unusually 
extensive. He draws the indictments ; presents them to the 
grand jury ; prosecutes the case ; and sums up the evidence to 
the petit jury. Sometimes, after hjs junior has replied to the 
observations of the prisoner's counsel, the Attorney-General con- 
cludes the case bV a summing up, the Judges never interfering, 
in this stage. It is only from the Attomey-Ueneral's, the prose- 
cutor's, notes, with the verbal remarks of the Judges, that the Go- 
vernor obtains means of deliberating on cases brought before him 
for pardon. 

There are, however, no ex officio informrtions in Barbadoes* 

In Grenada, the grand jury will not receive an indictment 
except from the Attorney-General ; but in Tobago the practice 
differs. 

In Jamaica, the Attorney-General is the public prosecutor, 
whose sanction is necessary for every public prosecution ; and 
the grand jury do not receive a bill of indictment from any other 
person than the Attorney-General. The Attorney-General 
would not prepare or send in a bill of indictment, without an 
affidavit taken before himself, or some other Magistrate, de- 
posing to the facts on which the indictment was founded. Such 
IS the evidence of the late Attorney-General of Jamaica to the 
Commission {Ist Rep. 2d Series, p. 1.91); to which it may 
be added, that the reply of the Chief Justice to the question — 
" Does the grand jury ever receive a bill of indictment from 
any other person, than the Attorney-General" is, '* Never." — 
(W.p. 170.) 

The power of prosecuting is not confined to the Attorney-Ge- 
neral in St. Vincent, .Nevis, Antigua, St. Kitt's, Dominica, and 
Tortola. according to some witnesses ; but the point seems 
doubtecl by other testimony. — {lb. 9d Rep. pp. 199, 202, 262.) 

■ 

* Third Report, 111, Houae of Commons' Papers for I8f6. 
tib. 
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In the Bahamaif the Attoraey-General ezclurively prosecutes.— 

(d<2Ji€».p. 1190 

In Upper Canada/ the ^' established practice/' which made it 
" the peculiar and txchmve duty of the law officers of the Crown 
to examine the witnesses in all criminal prosecutions/' was of the 
itiost mischievous consequence to the administration of justice in 
the unfortunate case of Lord Selkirk's colony; and nothing 
could be more mischievous in a political point of view than to 
accompany the appointment of public prosecutors in England, 
or in English Colonies, with an Exclusion of the highest right 
of. presentment of any offenders by grand juries themselves, or 
to grand Junes by any private individual who feels it to be a duty 
to institute ja public prosecution upon his own responsibility. 
The enioyment of tins right constitutes a material distinction be- 
tween the jurisprudence of the English and the civil law; and it 
will be seen, in our account of the conquered colonies, that the 
slowness with which the civil law rule, restraining the voluntary 
activity of private prosecutors, has been changed in them, has 
been the occasion of much misgovemment. 

The judicial establishments of the conquered colonies of 
Demerara, Essequibo Mead Berbice have lately undergone ex- 
tensive change, the laws remaining unaltered. Those laws/as 
guaranteed by the capitulation of 1803, are the old laws of Hol- 
land previous to the French revolution, subject to the vague 
principle, as in the English colonies, of their suitableness to 
local circumstances, which the judges acquired the power of de- 
termining. This rule included the Roman law, so far as it had 
been adopted in Holland ; and various statutes were passed from 
time to time both in these colonies and at home for their govern- 
ment. The capital fault was committed here of leaving these laws 
often in manuscript, and as often unsettled, a fault which is 
not yet corrected. Some of the books of authority are Voet ad 
Pandectas; Van Leeuven, Censura Forensis, and other treatises ; 
Matthasus, de Criminibus; Van der Linden's books; Grotius' 
Introduction (an admirable work written by that great man in 
prison) ; Merula, Bynkershoek, Sande, Van der KeeseFs Theses, 
P. Bort, Lybrechts, and the Corpus Juris. The practice is 
regulated by the " Manner of Proceeding" enacted in 1774.t 
In civil cases it is in many respects good ; but in criminal trials 
tedious. The evidence of witnesses is given in writing, which 
ought to be altered, by substituting for it oral examinations in 
open court, without, howe>er, failing to record the testimony, 

* Amos* Report of Trials in Canada relative to the Destruction of the Earl of Sel- 
kirk's Settlement. London : 1830. xiii. 

f These rules are printed in the appendix to the House of Commons' Papers for 
1828, No. 577, p. 203. 

NO. X. — JU. G 
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word for word« by short-hand writeriT. Independently of these 
laws, English statutes are applied in the courts ; but under cir- 
cumstances highly objectionable and illegaL ** As regards the 
?ue8tion/^ say the Commissioners of Legal Inquiry in the West 
ndiesy '* how far English Acts of Parliament are considered 
binding in these colonies, the President of Demerara said he 
considered all English Acts relating to the colonies as in force in 
Demerara, though passed before the colony belonged to the 
British government. The members of the Court of Civil Jus- 
tice at fierbice stated, that English Acts were not generally con- 
sidered as binding there. They enumerated the Navigation Acts, 
and those relating to the slave trade, as being in force in their 
colony. Proofs for the recovery of debts under the British act of 
5 6. 2, are admitted in both colonies. It appears highly proper 
that this question should, by some general and declaratory act, be 
set at rest, for considerable variety and uncertainty of opinion 
appear to prevail on this head, particularly in the ceded colonies, 
as at Trinidad and St. Lucia, with respect to 5 O. 2, c. 7, and 
the act of 37 G. 3, c. 119» qualifying it. At present the question 
of admissibility or not, of English Acts of Parliament, seems to 
rest entirely in the discretion of the colonial judge " A peculiarity 
in- the criminf^l law has hitherto been, the enjoyment of the right 
of appeal, upon the weight of evidence and tne whole case, from 
the first sentence, which is now abolished, the resort to the go- 
vernor or the crown for mercy upon special circumstances only 
remaining. Another peculiarity in the Dutch criminal law is the 
tedious continuance of trials from day to day ; which, with the 
practice of deciding with closed doors, and without giving reasons 
for the judgment, ought to have been altered long ago iq all the 
conquered colonies. 

The recommendations of the Commissioners, in regard to cir- 
cuits from colony to colony in the West Indies, have not yet been 
adopted beyond Trinidad and other southern conquered settle- 
ments. The following abstract of recent parliamentary papers 
will show the plans which are in progress upon this subject ; but 
it is probable that more discussion will be necessary in order to 
a satisfactory settlement of its difficulties. 

By an order of the King in Council of the 2dd of April, 183 l,f 
each of the courts' of justice at Demerara, Essequibo and Ber- 
bice, the court 'of criminal trial and of first instance,, of civil 
jurisdiction in Trinidad, and the Royal Court of St. Lucia, were 
directed to be hotden by the President of the Court of Demerara 
and Essequibo, by the Chief Justice of Trinidad and the First 

* House of Commons' Papers for 1898, No. 577, p. 3. 
t House of Commons' Papers for 1832, No, 432. 
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Preaident of St. Lucia, or their temporary substitutes, in at least 
two yearly sessions, at the Governor's appointment. When as- 
sembled, the judge is to bo president of the assembled court in 
whose colony it is sitting ; and the jurisdiction and powers of the 
assembled court are to be such as the present judges, .have re- 
spectively, the decision of the majority being taken as the judg- 
ment of the whole court. In criminal cases three assessors are 
to sit and vote with the judges. In the absence of the Judges on 
the circuit their respective courts are to be held by ^ vipe-presi- 
dent, to determine interlocutory matters in suits already depend- 
ingy and to report to the judges in circuit upon any questions 
referred by the assembled judges to such vice-presidents. And 
their orders are subject to the review of th^ir respective supreme 
courts. The order then abolishes numerous inferior functions, or 
transfers the duties of the officers to the new judges; and esta* 
bltahes minor courts of limited jurisdiction. 

By a second order of the King in Council of the SOth June, 
1831, the foregoing plan of a circuit is suspended at the discretion 
of the governors; and the establishment of a chief justice, and of 
a first and second puisne judge, is substituted for it. In criminal 
cases the assessors are to vote with the three judges; but the 
judges may reserve any question of law for their own subsequent 
decision, apart^ from the assessors. The appointment of asses- 
sors is accommodated to the old rules of the respective Colonies 
for supplying the old courts with the numerous judges who tised 
to be assembled on the bench ; but the English rules of challenge 
are introduced. The chief justices are to make tables of fees, 
subject to the governor and council's confirmation ; but the 
governor and council are to make rules of proceeding in criminal 
trials, subject to the king's approval. 

This order in council abolishes further jurisdiction, used in the 
old courts, such as the tribunal of appeal in capital cases. 

At Honduras, one of the irregular class of our colonial estab- 
lishments, there is exhibited a strong illustration of Lord Stowell's 
remarks, that limitations must' be set to the six propositions, 
which, in Campbell v. Hall, were laid down by Lord Mansfield 
as the basis of the law of English colonies ; and it is matter for 
regret that Lord Camden's reasons for resisting Lord Mansfield's 
views have not been preserved. One of the proposition^ is, that 
British subjects cannot settle abroad without the King's sanction. 
Nevertheless in the umanctioned settlement of Honduras, from its 
establishment, and before the British government gave its pro- 
tection, the inhabitants formed an assemblage to enact laws, 
which remain in existence to this day. In 1765 the people 
covenanted together to abide by such regulations as might t>e 
made by the justices, (elected annually by the inhabitants,) aft^r 

OS 
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being approved by die majority of thoae inhabitants. Since 
1809 further additions to the laws have been made by the 
inhabitants at tJbeir public meetings, by committees creiited for 
that purpose, and by the magistrates presiding in several tribunals « 
instituted by popular agreement, about the year 1787. The 
manner of making the laws is this : where an individual of the 
community desires to introduce a new regulation, which is to 
be solemnly enacted, he causes a public notice to be posted ia 
the Court House, calling a meeting of the magistrates and 
inhabitants, to take place twenty-one days at least afterwards. 
Then, after discussion, the majority of those present determine 
the question. After this, if the measure receive assent, and be 
approved by the superintendent, (the King's governor), it is 
considered as law. These meetings are call^l courts ; and they 
are conducted with much decorum. By 59 6* 3- c. 44, a 
judicial tribunal, with die governor as president, was appointed 
by parliament for the triid of murders, manslaughters, rapes, 
robberies, and burglaries; but the mass of legal business ia 
transacted in other courts established by the peopk about the 
year 1787 ; and from these last courts, as well as from the other, 
appeals lie to the King in council. The governor exercises the 
supreme controul over criminal cases in these voluntary courts ; 
and some of the officers in them are now appointed by the 
crown, whilst they administer local laws made by a voluntary 
legislature. However irregular then these courts and laws may 
be, it is impossible that any tribunal could set them aside ; nor 
can there be the slightest doubt that the usage upon which they 
stand has acquired a legal sanction. 

One judge, or justice of the peace, with a jury of three inhabi- 
tants, dfetermines all cases under 10/. in value ; and also cases of 
assault and minor oflFences with a jury of twelve. A superior 
court of three justices at the least, with ordinary juries, civil and 
criminal, (except grand juries, which are not summoned,) decides 
other cases not within the jurisdiction of the court appointed by 
the statute of 5Q G. 3. c. 44. In all the courts the business is done 
without professional aid, the parties being heard in person'; and 

?aupers obtain gratuitous redress by application to the court, 
i'he laws of England aoplicable to the circumstances of the 
people are in use at Honduras ; the statute of 5 O. 2, passed to 
facilitate the recovery of debts in the colonies, is pursued ; and a 
representative of the (!rown now resides in the place as super- 
intendent, or governor ; so that, although this settlement has not 
the foundation of a regular colony, it is far from being disowned 
on that account by Great Britain. The people are anxious to 
enjoy the usual sanctions on proper terms ; they desire to have 
certain privileges abolished, as that of the freedom of the 
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military from the jurisdiction of die courts; add, they would 
doubtless be glad to see a complete sejMtiiitiQi^/between the 
judicial and other authorities. In any cbn^e t&at.niay be con- 
templated, some few points deserve more consideration than the 
commissioners of legal inquiry in the West Indies seem to have 
given to them. Grand Junes are not required in the minor courts, 
which is clearly an improvement. When assembled at the 
supreme court, they do not make voluntary presentments. They 
only find bills of indictment ; a restriction which deprives them 
of much of their usefulness. The grand Juries, however, examine 
witnesses on both sides, as in some other West India colonies ; the 
eflFect of which innovation deserves further consideration. The 
commissioners condemn it somewhat summarily. The officers of 
the courts, as might be expected, are upon the lowest possible scale, 
viz. a police officer, or constable ; a clerk of the court and 
assistant ; and a provost marshal, or sheriff ; and the expense of 
the whole establishment is small in salaries, but official fees are 
inordinately high.* 

The authority of governors in the administration of law, is 
various in different colonies. No authority of this kind can be 
derived from any other source than the king's commissions, or 
acts of the legislature. Statutes are seldom difficult to be under- 
stood upon this head ; but under commissions, combined with 
other circumstances, such as the imperfect establishment of courts 
of law in colonies of British foundation, and the transmission of 
the extensive powers of former governoris in conquered colonies, 
it is sometimes less easy to determine the limits of the executive' 
in matters of justice. As a general rule, it is clear that governors 
cannot legally interfere with the police, the magistrates, and the 
courts of law in cases of ordinary occurrence. So long ago as in 
the seventeenth century it was a well understood principle,t that 
the establishment of courts separate from a governor relieved him 
from magisterial and judicial duties. The power of pardoning con- 
demned parties, except in murders and treasons ; and the power 
of respiting convicted murderers and traitors until the king's 
pleasure be known, being usually vested in governors, the calm and 
fair discharge of those powers would be endangered if the mind 
were prejudiced by a preliminary activity in prosecuting the 
accused. The interposition of the executive through the noli 
prosequi of an attorney* general, is regulated by the same prin- 
ciples as prevail in that branch of the prerogative in England. 

These remarks are supported by the usage in the West Indies, J! 

* Third Report of the Commiisionersi Sd series. House of ComiDont' Papers for 
1829, No. 534. p. 98, 100, 101, 105/ &c. 
f Dutton y. Witham, Shower's Pari. Cases. 
I 1st Report of Commissioners of Legal Inqakj. ' House of Commons' Papers 
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where special statutes are passed* when, in particular cases, gaver- 
Dors are made criminal judges, {n Jamaica, die governor does not 
grant pardons or respites, without requiring a communication of 
the circumstances from the presiding judge, with bis opinicSi:; and 
in all but capital cases, sentences are there carried into effect 
without being submitted to the consideration of the executive' 
government. In Demerara and Berbice, the governor may exer- 
cise the power of causing a person to be apprehended injlagranti 
delicto, or for political offences ; but he cannot suspend the pro- 
ceedings of the courts, or delay trials. In the former colony, he 
hus the power of removing dangerous persons ; in Berbice this 
power is limited by the king's instructions to the time of war. (Se- 
cond Report, House of Commons* Papers for lB28,No.577yp.8d.) 
At the Cape of Good Hope, similar powers were continued most 
improperly from the Dutch authorities unnoticed until the Com- 
missioners of Inquiry suggested the propriety of change.* Since 
that recommendation was made, the ordinary administration of 
criminal as well as of civil law, has been left to the magistracy 
and courts of justice, although the power of political removal is 
not yet abridged. The administration of criminal law in New 
South Wales is of more direct importance to Great Britain than 
that of any other colony. So long as transportation shall be 
continued as a secondary punishment, it will be a source of dis- 
quiet to us if the local government do not give satisfaction to the 
colonists of all classes by nbt permitting the law to be duly ad- 
ministered. The provisioii for its administration is, in some re- 
spects, complete. Courts, judges, law-officers, and magistrates, 
with the Governor in the last resort to warraiU the execution 
of great criminals, or to dispense pardon upon fitting occasions, 
constitute a regular, well understood and constitutional legal 
machinery. The difficulties hitherto opposed to the introduction 
of common law juries have )iot in all respects prevented the pro- 
gress of good principles, although the errors of individual go- 
vernors may have checked the application of those principles in 
practice. 

All the magistrates are appointed by the governor, and a few 
attached to particular police stations, where the rest periodically 
assemble in petty sessions, receive stipends. They have the aid 
of constables armed with the common law powers of English 
constables; and they sit in quarter sessions with juries, and with 

tor 18S5, No. 517. p. 117, S07, SlQ, and tSt, for Bu-badocs, Grenada and 
Tobago.— lb. fd series for 18«7, No. 559, p. 164, IBS, 193, and 315. lor Ja- 
naica. And lor St. Vincent, Dominica, Antigoa, St. Kitts, Ntrvis, Tortola, and tlie 
Bahamas, aee ib. f d Report, Papers for I8f6, No. t76, p. 519, and S6e,— 9d Re- 
port, Papers for 18x6, No. 36, p. It5; and 3d Report, 2d series, Fkpers Ibr 18t9 
No. 334^ p. ISO. 
* Uoaae of Commamf Papers Ibr 18S7« 
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m barrister, paid bj llie government If chosen by the bench, 
the barrister becomes their chairman ; if not chosen, he takes 
part in the proceedings only as the other justices. In tt«iy 
cases, the justices have summary Judicial powers; but two* must 
concur in sentences upon criminal couvictSi beyond a certain de- 
gree of severity. In cases in which the justices have not judicial 
jurisdiction, the depositions which they take upon criminal accu- 
sations are sent to the attorney-general, who, under the act of 
4 Geo. 4, c. 96, and later. New South Wales Act, represents the 
grand jury. These statutes do not specify the limits of the 
attomey-generars duty; and hitherto his oflSce has been dis- 
charged by analogy only to the course pursued in England. Upoti 
indictments or informations being preferred, the prosecutions are 
conducted by the attorney-general, or solicitor-getieral, or by 
other counsel retained by the crown, or by private parties, in the 
same manner as in England. The trial takes place before one 
or more of the judges, with a jury hitherto of seven milititiv 
officers. The judges have authority to record sentences of death 
in cases in which they consider no question can be entertained as 
to the actual execution of such sentences ; and the governor in- 
terposes only in the cases wherein capital punishment ought by 
law, as in murders, or by the opinions of die judges, to be^ in- 
flicted. In these cases, the warrant of the governor is required 
for the execution, and in all others he may interpose foT merry. 
He abo interferes before trial upon certain emergencii^s, as to 
offer rewards for the apprehension of great delinquents, or for 
appointing special times for the courts trying particularly atrocious 
offenders. 

The progress towards this salutary division of power has been 
steady. In the first few years after the foundation of the colony, 
the governor acted as a justice of peace, being authorized to do 
so by his commission from the king. Subsequently he received 
no such commission ; and the administration of justice was left 
to the more proper course of independence of the executive, 
except in the before mentioned instances, the governor then con- 
stituting an authority exercising only a quaTified supervision over 
the law. This point was inquired into by the transportation com- 
mittee of the House of Commons in 1812, of which Sir 
Samuel Romilly was a member, and the result of that inquiry 
was satisfactory. Afterwards, Governor Macquarie committed a 
great fault, by breaking in upon the good principle, and the esta- 
blished usage, in two cases. His recall was partly attributable to 
the error which, as we have seen, was opposed to doctrines long set* 
tied in English law. Mr. Biggs, the commissioner of inquiry,* 



HoQM of Commons' Paperi,i6r 18S5, No. 33, p. 53, 56,75. 
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puis the subject ia a strong and just ligbt; and for several years 
■o diflerenoeof opkuon arose upon it. In 1886, however, new 
views were entierlMBed bj the governor of that day, which led to 
disputes which have since been much before Parliament -and the 
King in Council, and are now vraiting a decision. 

It will be coDvenient, in this place, to examine the foundation, 
the limits, and the character of the authority exercised in Eng- 
land over the colonies. At no period has the supremacy of Par- 
liament, for certain purposes, over them, been doubted. In the 
ears 1707-8, at the neight of the old American discontents, the 
ouae of Repneaentatives of Massachusetts declared with pro- 
testations of '' sinoerity,'' in dieir petition to tbe King. ** that hu 
Majesty's, subjects of Aat province ever had acknowledged, and 
still acknowledged, the High Court of Parliament as the supreme 
legislative power df the whole empire.^* After the unhappy 
claim of more than such supremacy had failed, the statute of 
18 Geo. d. c. !£., in which the right of taxation was abandoned, 
did not contain a fiirdier renunciation ; and to this day a special 
legislative supremacy exists nnimpeached. Hence acts of Par- 
liament are horn time to time pa^l^ upon Colonial affiiirs ; and 
both Houses of Parliament ex^cise various checks over them, 
either when voting money, or upon complaints of general or par- 
ticular grievances, or in calling upon the King to prosecute de- 
linquents. Examples upon these and other heads will be intro- 
duced into our notice of the le^^al constitution of the colonies. 

The principal home administration is vested in the Crown ; 
and is exercised at the Colonial Office, in Downing Street, in 
civil affiiirs ; at the Treasury in financial affairs ; and, in military 
aflairs, through the Secretary at War, the Commander in Chief, 
and the Master-Greneral of the Ordnance. The regulation, of 
the Post Offices depends upon the Postmaster-General; from 
the Colonial Admiralty Courts appeals lie to the High Court of 
Admiralty in England i '^and the Ijords Commissioners of the Ad- 
miralty regulate the l^aval Forces stationed abroad. Over all 
these authorities the Kin^ in Council is supreme ; and, whoever 
has cause of complaint m any of these departments, is entitled 
to redress at the King's hands, through the medium of the Privy 
Council, in addition to |}ie remedies by action and indictment. 
The form in which such redress is to be sought is by petition to 
the King in Council, which petition should be presented to his 
Majesty by the Secretary of State for the Home Department, or 
by any other minister. If, on such application, repeated replies 

* A true ttate of the prooeedlngi in Parrmment, and in MassaclituetU Ba^, relatite 
to granting tlie monej of the people of that proTinoe, and of all AiiienGa,iii the 
Home of CoBUBOOf, io which tfaejr an not repreeeuted. Folio, 1774^ p. 6. 
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be received bj the complainaiit* diat the King hat not been pleased 
to give anj orders on the petition, the party should then present 
a petition to either House of Parliaaent, stating the case, with 
the fact, that the ministers have not advised his Majesty to do 
justice, and praying the interposition of the House wim the King, 
that he will refer &e case to a committee of the Council for in- 
quiry, or cause justice to be done in some odier way to the com- 
plainant. Objections are often made against complaints being 
brought into the House of Parliament as to appellant courts 
of justice. Such objections cannot, however, be urged to the 
foregoing steps, which are taken upon the principle that the exe- 
cutive government has neglected a plain duty; and, when justice 
is denied, there is an obligation on Parliament to enforce the per- 
formance of it. 

At present, the ^at scene of the administration of colo- 
nial affairs, at home, is the Colonial office, in Downing Street; 
the duties of which will be. learned from the lagal character 
of the establishment to which it has succeeded. Until the year 
1784, that administration lay with the Board of Trade and 
Plantations, formed by successive commissions, subject to the 
Committee of the Council for Plantation affairs; wnich Com- 
mittee still exists in its ori^nal state, but the Board has been 
stripped of its colonial admmistration in favour of the Secretary 
of State for the Colonies. Before the revolution of 1688, such 
a Board had been formed, the first traces of it being perhaps early 
in the reign of Charles the First. It was adopted witn some 
improvements by the Parliament in 1643,* and revised in 1671 
and 1672 by Charles the Second. Distinguished men were among 
its members, and the public records may be searched with much 
advantage for the results of its labours. In I696 a new com- 
mission a|;ain created this Board ; and» during several years, re- 
ports of Its proceedings were laid before Pailiainent, by which 
course regular checks were imposed upon the administration at 
home and abroad, the loss of wnic& has greatly injured the public 
service in later years. In the twelfth volume of the Journals of 
the House of Commons, p. 70. Av d. 1697, may be seen *' a copy 
of the commission and instructions of the Council of Trade," 
presented to the House by its Secretary. The commissioners are 
thereby ordered, from time to time, to make representations of 
their proceedings to the King, or to the Privy Council, to be 
signed by four of them. They were '' to take possession of the 
records in the Plantation Office, and to inform themselves of the 
condition of the plantations, fts. well witl)i regard to the adminis- 
tration of the government and justice in those places, as in rela- 

* Dtftbntiou of tU Parluunent, Folios A. P. 1669i 
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tion to the commeree thereof; and also to inquire into the limits, 
•oil, and produce of the plantations, and hoW the same might be 
improved ; and of the best means for easing and securing the 
Colonies, and how the same might be rendered most useful to 
England • . • . . and to examine the usual instructions 
given to the governors of thb Plantations, and to see if any thing 
might be added, omitted, or changed therein to advantage ; to 
take account yearlj, by way of journal, of the administrmtion of 
the governors, and lo draw out what is proper to be represented 
to the King, and to consider of proper persons to be governors, 
or deputy-|^vemors, or to be oi the councils, or counsel at law, 
' or secretaries in the plantations, in order to present their names 
to the King in Council ; and to examine the laws of die plan- 
tations, and to consider what matters ma^ be fit to be passed in 
the Assemblies ftere ; to hear complamts of oppressions and 
mal-administration in the plantations, in order to represent what 
in their discretion they should think proper. For these purposes 
they were to examine witnesses on oath, and from time to time 
report their proceedings to the King, or to the Privy Council, as 
mi^ht be required by the nature of the thing. Upon urgent oc- 
casions the Lord Chancellor, the Secretaries of State, and other 
ministers were to attend ; and the law officers of |he Crown were 
to be consulted if required." 

The plan of government indicated by these instructions was 
the result of mnoh consideration. Lord Somers had taken great 
pains upon the snbiect, and an endeavour was made, in 169^), to 
pass an act of. Parliament upon the Plantations and Trade. Al- 
though that endeavour was not successful, the subordination of 
the home management of colonial affairs was settled,* and carried 
into etfect by frequent reports, (to be seen in the printed joumak,) 
imtil the influence of Lord Somers and his party gave way to less 
liberal miuisters. Those reports contain summaries of the pro- 
gress of the Colonies ; the questions arising in regard to them ; 
M'hether complaints were made, and how those complaints were 
settled. Such statutes as that of 11 and 12 Will. 3, c. 12., for 
securing the punishment of delinquent governors, arose from the 
recommendation of the commissioners. 

To those who were dissatisfied with the decision of the Board 
of Plantations on any point, there existed the right of applying 
to the King, who referred the complainant to the Committee of the 
Council on Plantation Afl^airs, and further redress could be had at 
the Council generally. All complainants seem to have been heard, 
as a matter of course,* by themselves, their agents, or counsel', at 

* So- early as 165S» it wat loccessfallj urged, at tbe Privr Cooncil, In regard to tlie 
Irish PUmttUiom and Ooremment, then saMtantialljr colonial in tbii point, that com- 
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the Board, and in the other itai es of oottplaint ; and, wheo the 
opinions of the law officers of the Crown were required, they or- 
dinarily heard the parties, in like manner, in cases of difficulty. 
This excellent system was, indeed, the reverse of that which now 
prevaik in the colonial office ; and instructive examples of what 
occurred exist in manuscript,* or in the histories of particular 
colonies, such as that of Barbadoes by Porny, and the like. 
Where the parties considered themselves not to have obtained 
jostice from the ordinary administration, they resorted to Parlia- 
ment. 

Mr. Burke's reform, in 1 7Bfi, not being followed up in the man- 
ner anticipated, the Committee of the Privy Council managed 
colonial affiiirs for about two years; but, in 1784, they were 
transferred f to the unsatisfactory course which has been since 

Eursued by die Secretary of State ; the labours of a century and 
alf in favour of good government, on this head, being completely 
frustrated. Instead, for example, of proper persons to 611 colo- 
nial o^es being considered of by a Board in order to^^be sub- 
mitted io the KiNg in Council, as the instructions of 1696, im- 
proving upon those of 1672, and 1643, direct, the appointment 
of functionaries for the Colonies has become almost an acknow- 
ledged matter of patronage, in defiance of the law of the land.!}; 
Abuses also in the Colonies are directly fostered by the precari- 
ousness § of redress of wrong, and the extreme difficulty expe- 
rienced by complainants to obtain even a hearing ; while all imr 
provement in the laws and condition of the Colonies is necessarily 
impeded by the system to which they are subjected in Downing 
Street. The sagacious remarks of Mr. Bentham, made thirty 
years ago, and never too often to .^e repeated, have, indeed, been 
abundantly justified by subsequent experience, and by the abuses 



pidnts of injustice should alwaj^s be heard by the King in Council, if the psrtj had 
oiilj fint cought redress on the spot complained from. — Manuscript in the library of 
Doctors' Commons, and see Lord Strafford's trial on the point. 

* The Report of the Library Committee of the House of Commons, of which Sir 
Bobert Inglis was chairman, (Papers iot 183f , No. 600.), recommends, that the House 
siiosld be supplied with a full series of the Privy Council cases ; the recommendation 
is wisely made, and the whole subject connected with ii demands early attention. 

t The succession of the Secretary of State for the Colonies to the powers, and of 
coofse to the duties of the Board of Trade, is illustrated by the Consulates in tiie 
Barbary States, which were under that Board, being now subject to the Colonial Office. 
Tliose Consulates are, however, diplomatic, and should be connected with the Foreign 
Office. The subject is of the highest interest in regard to the extension of civilisation 
In Africa ; and Mr. Hume has done well to call for papers on it, as he did on the 10th 
of August last. 

t it Rich. II. c. 12., and Fleta ; and lee the Impeachment of Lord Macclesfield, 

i See Preface lo Serjeant Rough's case, Svtf. ', and the debates of the House of 
Coounons on tlie case of Mr. Willis, 
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now flourishing in rank luxuriance and in the very face of pro- 
mised reform. 

'< Les plointes les plus mves des colons, affoiblies en raison de la 
distance, sont livrfees sans defense dans le cabinet du prince anz toar- 
nures les plus insidieuses. * * * Les moyens abondent pour degniaer an 
prince les prooed^s les plus violens, sous une apparence de necessity : 
et les meilleurs intentions ne peuvent pas pr^serrer les ministres dn dan- 
ger de servir des intfeiilts particuliers aux aspens des int6rfets pubUcs." — 
Theorie des P tines et desRecmnpenses, torn. ii. p. 328. 

Upon the present system there is a moral certainty that the 
most flagrant faults in the government will escape even notice. 
To ensure their correction, there must arise the concurrence of 
circumstances, only to be looked for once in three quarters of a 
century. First, some colonial functionary, or unhappy colonist, 
must have motives for entering upon the exposure of abuses, at 
the risk of ruin ; secondly, he must be a person of rare sagacity 
and correctness ; thirdly, he must have health and spirits capable 
of enduring years of vindictive opposition, and of honestly re- 
sisting the temptation of base but profitable compromises; 
fourthly, members of Parliament must be found willing and able 
to pursue the case ; and, fifthly, the state of public business must 
be such as to prevent remote colonial affairs being postponed to 
the greater interests, which press upon the attention of Parlia- 
ment and the public. Under these circumstances, it is plain, 
that official delinquents will rely as much upon their great chance 
of escaping even inquiry, as thieves calculate upon the many 
loop-holes between tnem and the gallows. There is no means 
of mitigating these evils, except by reviving parts of the olden 
system ; by regular reports of the home colonial adminbtration 
being laid before Parliament, but especially by turning the Eng- 
lish and Colonial printing press to a proper account, and publish- 
ing * more details of colonial affairs, and by facilitating access to 
a reformed Privy Council for the redress of colonial grievances. 

The communication, between the Colonies and the home ad- 
ministration is partly carried on by means of colonial agents, 
whose especial duties will be noticed hereafter. They are of 
two classes, namely, those appointed by the Colonies where there 
are popular legislatures, and those appointed by the 'Secretary of 
State where there are no popular legislatures. The importance 
of these agencies may be inferred from the fact, that such men 
as Franklin^ Burke,t and Huskisson held them. 

t 

* For example, vacancies in colonial appointments, and Uie names and pretenaiQas 
of the candidates, with the causes of the yacancies, might be annomioed ib the Ga- 
zette with great adYantage. 

t A most iiiteresting Collection of Letters, written by Mr. Borke, wlieo agent fiir 
New York, u said to be still in existence in manuscript. 
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spectifig Real Property, Ordered bj the House of Commons 
to be printed. 1832. 

In our last number we treated, at some length, the subject of 
Registration, and we referred our readers to the second Report 
of the Real Property Commissioners, whichj with its Appendix, 
contains a valuable mass of evidence on diis most important of 
all the questions that have yet been taken into their consideration. 
We also undertook in our review of the Parliamentary proceed- 
ings of the last session, to offer some remarks in our next num- 
ber on the Third Report of the Commissioners, which had been 
recently presented to Parliament ; and in fulfilling that promise 
we think it necessary to obviate, by some prefatory observations, 
the feeling of disappointment which may probably arise upon 
the first inspection of the volume before us. We are really de- 
sirous of doing ample justice to the labours of those gentlemen 
who have exerted themselves in no ordinary manner, both to dis- 
embarrass the cumbrous system of our law of real property of 
its antiquated forms, and to establish the complex rights and 
interests, which the liberality of modern statutes and decisions 
permits- to co-exist in the same property, upon a plain yet steady 
and secure foundation. They have endeavoured to attain the 
first object, by the abolition of fines and recoveries, real actions, 
and certain unreasonable rules of descent ; all of which may in- 
deed be accounted for by history, but the same history teaches 
us .that our age differs materially from that to which we owe such 
portentous births, and that it is time for us to consign these relics 
of antiquity to the shelves of the library, as we hang up the 
armour of our ancestors in the hall. The security and simplifi- 
cation of the various interests in real property will, we had almost 
said, be accomplished, but certainly m an unprecedented degree 
promoted, by general registration, the subject of the second Re- 
port of the Commissioners. They have thus far, therefore, 
evinced a disposition to advance beyond those Herculis Co- 
lumnar, inveterate prejudice, and mistaken notions of self-interest; 
and we have some ground for concluding d priori, that if we be 
disappointed in our anticipations of their future course, the disap- 
pointment must be owing, in some degree, to the more.formidable 
nature of the obstacles that have arrested their progress. We shall 
find that such obstacles* have, in point of fact, embarrassed the 
authors of the present Report in their treatment of the principal 
topics which it embraces^ namely, copyhold tenure, perpetuities, 
and the law of covenants ; for, where more than ordinary reasons 
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against alteration do not exist, as in the minor incidents or local 
and customary qualities of tenure — the doctrine of contingent re- 
mainders—and (above all) the restriction of the at present im- 
prescriptible rights of the church, the Commissioners have evinced 
the same steady good sense and freedom from prejudice which 
have characterized their former labours, and preserved them alike 
from inconsiderate precipitancy, and vacillating indecision. 

The real and substantial difficulty which opposes itself to the 
reformation of all abuses in the laws of civilized communities 
(in which alone reformation is ever demanded), consists in the 
complexity of rights gradually introduced by the varied wants of 
mankind as they advance in refinement, and the consequent multi- 
plication both of well-founded and imaginary alarm at every pro- 
posed alteration. The first laws that regulate the transmission of 
property are as simple as the necessities that dictate their adop- 
tion. The first and most simple title, that of occupancy, gives 
way to one more compatible with tranquillity of possession^ such 
as a grant originally testified by a symbolical delivery of posses- 
sion in the presence of the neighbourhood, afterwards by written 
documents, or generally by both. These grants are usually made 
by the heads of the state, and emanate from the sovereign powers; 
and they are then imitated by the chief proprietors, and a series of 
sub-grants or sub-infeudations (as they are termed where the 
feudal system has prevailed) gradually parcel out the property of 
the nation or tribe. In the first instance the right of property is 
conferred on the grantee for life only ; and the state, or in case of 
a sub-grant, the chief proprietor, upon the death of the grantee, 
resumes the vacant possession. The inconvenience, however, of 
such a perpetual shifting of property from stranger to stranger, in- 
troduces the law of inheritance by the children of the defunct, 
which is slowly extended to the collateral kindred of the child- 
less, a fine or other recognition of the primary right of the state 
or chief proprietor being in most, and we believe in all, feudal 
countries, exacted upon each descent. The right of alienation is 
very slowly conceded, and wherever the primary right of a chief 
proprietor is recognized, his unwillingness to lose the various 
fruits of tenure as they are termed, which fall in upon the death 
of his tenant, will make him watch the change of ownership with 
a jealous eye. He will either reserve to himself the right of 
dissenting from any proposed substitution, or, at any rate, will 
only permit such simple transfer of the property as will place 
him in nearly the same situation as before the alienation. The 
right is therefore at first usually confined to such simple transfer, 
and it is only in a more advanced stage of society that partial 
interests (for life or years) are allowed to be carved out of the 
estate. Estates upon condition are the first steps to 3uch a 
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change, whercr the whole property is transferred, subject to a re- 
sumption of the whole, by the grantor or his heirs, upon a given 
event, which method obviously leads to a limitation by way of 
remainder, instead of condition, on the death of a given person 
or the failure of heirs of a given description, or the like. Nor, 
indeed, is the jealousy of the chief proprietor the sole cause of 
such restricted right of alienation ; another concurrent reason at 
this period of society, is found in the necessity of rendering the 
title simple, so that it may be borne in the memory of the neigh- 
bourhood, the only record of rude nations^ from which circum- 
stance the word record is itself derived. For it should Mver 
be forgotten that in every age and in every country the neces- 
sity of a notoriety of title has been recognized, and in no country 
more than our own, the legal history of which presents a com- 
bined series of efforts to arrive at so desirable a result ; but 
/enough of this may be seen in our former number on Jlegistra- 
tion^ and the authorities there referred to. To resume our sketch 
of the modifications of the law of real property ; — we find that as 
soon as the energies of a nation cease to be directed to the re- 
pelling of foreign enemies, the middling classes have been ele- 
vated, both comparatively by the depression of the great proprie- 
tors in the usual course of civil dissension, and positively by their 
own patient industry, a necessity is experienced of a relaxation 
of the laws restricting alienation ; in order first to encourage the 
improvement of the soil, and to meet the various exigencies of 
commerce, and then to gratify even the caprices, which the totally 
altered nature of ownership, and the now established right of 
property have generated. For the origin and reason of the right 
are forgotten, and more than one proprietor will be disposed to 
think that he has an unbounded liberty " to do what he will with 
his own:'* hence a demand for an unrestrained control over 
property, either by the act of the owner in his lifetime, or by 
will, to operate even after death — hence, also, every possible 
variety of interest is at length allowed to co<-exist in one and 
the same subject. It is then that the frame work of the settled 
law must be re-modelled, and if it be too stiff to yield to the 
required transformation, either a new system will be gradually 
built up, which may at some future period be substituted for, or 
amalgamated with, that which preceded it, or else some political 
convulsion will overthrow the ancient fabric, and it will be left to 
the victors to construct their own edifice on its ruins. 

Now, although in tracing the above hasty outline of the pro- 
gress of the law of property, we have kept the eye fixed, as it 
were, upon our own legal history, yet a very cursory glance at 
the various modifications of the law which have successively 
taken place in every civilized state, ancient or modern (as far as 
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they 9re ascertained), would be sufficient to prove, that if the 
sketch require filling up^ still it is. not materially incorrect. Our 
limits will not permit us to undertake the task, but it is not unin- 
teresting to observe the correspondence of the steps that led to a 
similar result in two fundamentally different systems of law. 
The strict simplicity of the old Roman law of testaments merely 
permitted an entire alienation of the whole inheritance (for the 
Ugal substitutions, the vulgaris, pupiOaris, and quasi pupillaris, 
form no real exception to this rule) ; and the party or parties 
taking the gift were bound to pay the debts of the testator. This 
rigour gave rise to the Jidei^ommissum, or use (as it would have 
been translated before the statute of Henry VIII.), by which the 
estate vested in the legal heir was to be nevertheless disposed of 
as the testator should direct. These uses or trusts depended on 
the good faith of the trustee, until Augustus directed the Consuls 
to provide for their execution, which jurisdiction was afterwards 
transferred to the Praetors by Claudius. But as the devisee in 
trust became subjected by the strict law to the payment of the 
debts of the deceased, it now became necessary to permit actions 
against the cestui que use, which was done by the Senatus-Con- 
sultum Trebellianum* In the above outline we trace the history 
of our own struggle whilst 9haking off the yoke of feudal rigour, 
from the invention of the use down to the statute 1 Ric. 3^ which 
give an action against the cestui que use ; and the parallel is nqt the 
less interesting on account of the Roman system being probably 
in this respect imitated by the monkish lawyers; for the only 
points to which we wish to direct attention are, 1st, the fact of 
there being a period in the history of all countries, when the 
varied wants of mankind require a variation in the original system 
of law ; and 2dly, the silent and gradual mode in which such 
alteration is effected, when circumstances do not admit of the 
total overthrow of the ancient forms. 

The attempt at perpetuities under the Roman law, by the in- 
definite extention of equitable substitutions, may serve to show 
that the common caprices of mankind will, no less than their 
common necessities, tend to produce a resemblance in the leading 
events that characterize the legal history of nations* widely sepa- 
rated from each other, as regards every superficial distinction. 

In the countries which have adopted the Roman law, the equi- 
table and strictly legal jurisdiction, or, we should perhaps rather 
say, the ancient system, and its modernized adaptation to existing 
necessities have by degrees coalesced. In our own country there 
appears to have arisen from the earliest period a marked distaste 
for any foreign system, and the laws of the Saxon Edward were 
earnestly and incessantly demanded, whilst every doctrine derived 
from those compiled by Justinian was as energetically repudiated. 
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The real necessities, however^.of mankind prevailed, as Xhej 
afways will, over all unfounded prejudices, and the sjatem of 
uses rose silently on this broad foundation^ until at length it ap- 
pears to have been intended by the statute of Hen. 8, to in- 
corporate it with the older fabric. Although this effect^ if in- 
tended, did not .take place, yet was a most important change 
introduced in the law of real property. It is in the most con- 
fined sense that we must understand the saying attributed to 
Lord Hardwick, that *' the statute only added three words to a 
conveyance;*' for though these magical words could, at' the option 
of the parties, place those rights under the protection of the 
chancellor, to which the common law courts had denied their 
assistance, yet did the statute introduce into the common law it- 
self the whole machinery of springing, shifting, and resulting 
uses, and all the varied modifications of real estate which can 
now be achieved without the aid of a court of equity, through the 
niediudi of a conveyance by lease and release, and the reservation 
and execution of powers. But the feudal law could not, or 
would not, wholly amalgamate with the new practice, and conse- 
quently it was again left to the Chancellor to assist the efforts of 
a nation advancing rapidly in wealth and refinement to overstep 
the narrow limits . prescribed foy antiquated decisions to the free 
alienation of property. Many a struggle took place between the 
courts of law and equity, ere this could be effected to the extent 
required by the growing exigencies of a free commerce, to use 
that word in its largest sense. The important doctrine of attenr- 
dant terms, for instance, an awkward substitute for the protection 
of a register, was not finally settled till near the middle of the last 
century; and when we reflect upon the determination of the 
courts of common law, to shut their eyes on the production of 
a merely equitable title, we shall feel that without some such ap- 
paratus the Court of Chancery would have had great difiiculty in 
protecting its rising nursery of trust estates from the chilling effect 
of feudal rigour. Now, however, that the courts of equity have, 
to a certain extent, satisfactorily accomplished their task, it re- 
mains to be seen whether some simplification cannot be achieved 
in the results at which we have arrived, effected as they have been 
by the complicated machinery of two entirely independent tri- 
bunals, each of them occasionally overstepping the boundary that 
separates the judicial from the legislative functions, and the more 
ancient at first watching with jealousy or thwarting, but latterly, 
as light has broken in upon it, endeavouring at times even to out- 
run its rival in its march towards the libera lisatioti of the law. 
Such simplification appears to be the task imposed upon the 
Commissioners, and they have taken one bold step, without which 
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they couM not and cannot advance, namely, the leaolntioQ to 
propose General Regiatration ; of the paramount impoftance of 
which we entertain so strong a feelinsr, that it seems to lis alone 
sufficient to avert the growing storm, ihich may otherwise over- 
dirow at one swoop the whole mass of tegal lore nM piled upon 
our shelves, to the great peril of the property which it at once 
shields and encumbers. 

We fear that we may be thought to have eitended onr prelini- 
nar^ remarks to an unreasonable length. They will, however, 
assist us materially in laying before the reader the matters treated 
by the Report, to which we will now at once apply ourselves; 
taking, for our more immediate subject matter, tne propositioiis 
annexed to it, as the result of the consideration bestowed by the 
Commissioners on die various heads of law embraced by the Re- 
port itself. 

These propositions are classed under die three general heads 
of Tenures — Contingent Remainders — Future Estates and Per- 
petuities, and Covenants. In the b<Kly of the Report, however, 
there are suggested several important alteration^* nt lep^ards 
the limitation of actions for the recovery of ecclemstical rights, 
suggestions which every well-wisher to the establidiment wSI 
earnestly desire to see pressed upon the early consideration of 

Earliament. The first general head, that of Tenures, compie* 
ends thirty-seven Propositions, arranged under the four subdivi- 
sions of Escheat — Tenures and Customs to be abolished — En- 
franchisement of Copyholds-— and Customary Freeholds. 

The Commissioners have not thought it right to interfere with 
the general . principle' of Tenure, and after stating that the 
main grievances of Tenure have been abolished by the statute of 
Charles II., they proceed to say : 

^* Some few inconvenieDces arising from the principle of Tenare still 
remain, but we think they may be remediea by specific enactment. 
Altboagh tenure, which was introduced for the military defence of the 
kingdom, has long survived its principal object, its consequences so 
deeply and extensively pervade the whole system of our law of Real 
Property, that the abolition of it would be an innovation too dangerous 
to be pradently hazarded. The necessity would immediately arise of 
providing by positive enactment for all the rules deduced from tenure, 
which it is intended to preserve. Some of these, notwithstanding the 
greatest care, would probably escape attention ; many questions would 
arise upon the meaning of the terms in which the existing law would be 
declared, and all the dangers and evils of codification would be encoun- 
tered without its advantages/' 

* . ' We confess that there appears to us to be much practical good 
sense in this reasoning. Sir Mathew Hale, in his admirable tract 
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on the Amendment of the Laws, lays down these fundamental 
rules for the guidance of the reformer : — 

" 1. That the change he demonstrable to be for the better, and inch as 
cannot introdace any coniiderable inconvenience in the other end of the 
wallet. 

" 2d. That the change, though most clearly for the better, be not in 
foundations or principles, but in inch things as may consbt with the 
general frame and basis of the gOfcreoMBt or law. 

" 3d. That the changes be gradual and not ioo much at once, or more 
than the exigence of things requires." 

The resolution of the Commissioners is borne oat by the two 
former rules ; for, in point of fact, the doctrine of tenure, as ap- 
plied to freehold property, is now productive^ little practical 
loconveoience ; whilst its abolition, being a shiftmg of the first 
principles or foundation of the law of real property, may occasion 
a flaw in many a compartment of the complicated superstructure. 
The eases upon escheat, the principal burden now arising from 
tenure, are extremely rare in modem law-books ; and it is chiefly 
where the illegitimacy of the last owner deprives the collateral 
kindred of the advantages otherwise enjoyed by ccdiateral heirs, 
that any hardship can be felt. This evil has been practically 
avoided by the liberality of the officers of the Crown, since the 
statute 39 and 40 Geo. 3, c. 88, s. 12. It may be question- 
able, on the ground of public policy, whether am more direct fa- 
vour should be shown to this species of relationship. The Code 
Napoleon bestows only a portion of their parent s property on 
natural children;* but in the event of a bastard's death, the 
parent, who has acknowledged him in his lifetime, 'succeeds to his 
property, and if both parents have done so they divide it, — a re- 
gulation which certainly has its advantages in stimulating the 
parent to a duty too often neglected where it is most required. 
If such parents be dead, the legitimate brothers, and sisters take 
such portion as the bastard may have inherited from his parents, 
and the illegitimate brothers and sisters divide the rest. If there 
be no such relatives, as no further provision is contained in the 
Code, it is to be presumed that the state would become entitled 
as the ultimate heir. With regard to escheat by corruption of 
blood, we hope to see the good work begun by the 54 Geo. 3, 
c. 145, completed by the total annihilation of this barbarous 
remnant of feudalism, which is now confined to cases of treason, 
petty treason, and murder. We are aware that treason has been 
considered a ground for such forfeiture in countries where the 
feudal law has not prevailed; but as, independently of many 
other arguments, we do not see how the child can, under any 
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ordinary circuniBtances, arrest the guilty courses of his parent, 
nor the probability of a man hesitating to stake his property on 
the same cast as his life, we do sincerely expect to witness in our 
time the extinction of this class of escheats. There is no reason, 
however, to deprive the Crown (which, with a Reformed Parlia- 
ment, must mean die state) of the escheat on an absolute failure 
of heirs. 

We will now proceed to consider the Propositions on Tenures 
more in detail, premising that the Commissioners have in their 
Report recommended the abolition of express and implied war- 
ranties, although no proposition to that effect is subjoined, pro- 
bably owing to the intention they have announced of considering 
the practice of conveyancing at a future period. 

Escheat forms, as we have said, the first subdivision of the 
Propositions on Tenures, and of the seven distinct propositions 
under this head, the first, in effect, abolishes this fruit of tenure, 
as regards mesne lords, by vesting all escheats in the Crown, 
unless the mesne tenancy be evidenced by a quit rent. The ren 
maining propositions proceed to settle the questions agitated in 
Burgess v. Wheate, by declaring that escheats of the legal estate 
shall be subject to the existing trusts, and that the lord shall have 
by escheat the equitable estate of cestui que trust dying without 
heirs. They then give the lord the benent of terms attending the 
inheritance of escheated lands, and vest in the Crown the equit- 
able interest in all trust terms, where there are no next of kin of 
an intestate cestui que trust. 

The six next propositions under the head of '' Tenures and 
Customs to be abolished" are sufficient, we think, to show that 
where a real inconvenience exists, which can be eradicated with- 
out any change of fundamental and general principles, the Com- 
missioners have not been alarmed by a senseless outcry against 
innovation. Accordingly they propose to demolish, with an un- 
sparing hand, such local customs as have not twined themselves 
round the common institutions of the whole country. Amongst 
these are Borough English, Gavelkind, all unusual modes of descent 
peculiar to any particular districts, all local customs of curtesy 
and dower or free bench, and the tenure of ancient demesne, the 
courts of which are to be converted into courts baron. The 
vexatious custom of heriots is also proposed to be commuted for 
a money payment, as injurious to the tenant without any corre- 
sponding advantage to the lord. We need scarcely exert our- 
selves to prove the advantage of these alterations, and shall only 
refer the sceptical to the Report itself, where ample reasons for 
the changes are detailed. 

The fifteen following propositions relate to a subject of con- 
siderable consequence, but in which the Commissioners have met 
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with great difficulties^ namel^^ the EDfranchisement of Copyholds. 
The great lawyers who assisted in preparing the 12 Car. i, ap- 
pear to have felt the weight of the objections which oppose them- 
selves to an entire abolition of copyhold tenure. The " fruits of 
tenure" (as they were termed in relation to the lord% which were 
abolished by the conversion of the holding by knight's service into 
common socage^ had been already so much broken in upon by 
the institution of uses and trusts, that few subjects had been 
anxious to retain their feudal seigniory, and the Crown itself, 
which was the principal loser, gained perhaps more than an 
equivalent in the valuable fixed revenue provided by the same 
statute; for though the Speaker of the House of Commons, in 
the language of that day, informed the king, '^that what he had 
before m his Court of Wards, he would be sure to find hereafter 
in the Exchequer of his people's hearts," it does not appear that 
his Majesty was willing to rest satisfied with such security. The 
same reasons which recommend the abolition of the tenures of 
Borough English and Gavelkind, apply, though not altogether 
with equal force, to that of Copyhold. The latter certainly pos- 
sesses one advantage, and that of no inconsiderable extent, which 
does not distinguish the former, namely, an extreme simplicity of 
title by means of the entries on the court rolls, which a general 
Register would, however, render unnecessary. Still it has its own 
peculiar disadvantages, some of which — such as an exemption 
from extent for debt, the necessity of a license from the lord to 
lease, the confusion of boundaries with those of adjacent free- 
holds, the conflicting rights of the lord and tenant to timber and 
minerals, which the tenant cannot use and the lord cannot remove 
— may be remedied by special enactments; but others — such as 
the vast variety of local customs, particularly as regards fines pay- 
able on admittance, and the obstacles to improvement, occasioned 
by proportioning the fine to the improved value — can scarcely be 
got rid of by any measure short of the abolition of the tenure. 
Such abolitiou cannot, however, be effected without an equitable 
adjustment of the valuable rights possessed by landlord and 
tenant; and the difficulty of directing a general compulsory en- 
franchisement arises, first, from the expense of ascertaining the 
value of those rights, and, secondly, from the complication of the 
interests which co-exist both in the manor and copyholds, and the 
consequent necessity of preventing any fraud being practised upon 
those who have an estate in remainder or reversion, vested or con- 
tingent. The Commissioners having expressed their opinion 
in favour of the conversion of the tenure into common socage, 
nevertheless, decide, that these obstacles to compulsory enfran- 
chisement are insurmountable ; and their propositions under this 
head are accordingly confined to facilitating and encouraging such 
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a change of tenure, by enabling the freehold tenant of a manor, 
whether in possession, or reversion expectant on a lease for years, 
(but in the latter case with the consent of the lessee), to eifect, 
and the copyhold tenant for life to accept, the enfranchisement, 
so as to bind in each case the remainder-man or reversioner. 
The second difficalty is then met by directing that the considera- 
tion shall be a yearly rent charged on the enfranchised property, 
or else a surrender of part of die property to the lord, or else a 
sum of money to be raised by mortgage of the copyhold ; and the 
rent may at any time be extinguished by payment of money to be 
raised by such a mortgage : but any gross sum of money, where 
the lord is entitled only to a limited interest in the manor, is to be 
paid to two trustees, to be approved of by two barristers of seven 
years' standing; and is to be applied by them in. redemption of 
the land-tax or the discharge of incumbrances on the settled 
estates, or in the purchase of other estates to be settled to the 
same uses, and in Ihe meantime is to be invested in the funds or 
on a mortgage of the enfranchised property ; which property is of 
course to be liable to the uses previously affecting it. It is pro- 
posed also to extend these powers of enfranchisement to Eccle- 
siastical corporations, the consent, however, of the chapter, or 
patron and ordinary, being required in the cases of bishops, deans, 
prebendaries, parsons or vicars ; and they are to be extended also 
to trustees, &c. As a further check upon copyholds, escheated and 
waste lands are not to be regranted for the future by copy ; and 
under the next head the Commissioners endeavour to mitigate 
many of the evils attending the tenure. 

Now we confess that we are more disposed to differ from the 
Commissioners in respect of their proposals as to enfranchise- 
ment than on any other matter comprised in their Report ; and 
we think that, although a general compulsory enfranchisement 
may be unadvisable, on the ground of the expense occasioned by 
an adjustment of the terms where the copyhold is of small extent, 
(which is the only objection raised by the R^eport,) yet a middle 
course may be adopted, by which the . enfranchisement will only 
be compulsory where the property is sufficient to meet the ex- 
pense. Such a course has been, as we think, pointed out by the 
late Mr. Humphreys, whose work, although bearing in many re- 
spects the appearance of haste, has yet been of essential public 
service, inasmuch as it has contribi.ited more than any other pub- 
lication, except the present Lord Chancellor's speech on the im- 
provement of the law, to excite a feeling of public interest upon 
the very dry though important subject of legal reformation. Mr. 
Humphreys proposed to empower the Court of Chancery, on the 
petition of the lord of any manor and one-fourth in value of the 
copyholders, or of four-jEifths in value of the copyholders without 
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the lord, (the parties being entitled to an estate in possession), to 
issue a commission for die purpose of effecting the enfranchise- 
ment of all the copyholds of the manor, and extinguishing the se* 
veral onerous incidents of the tenure.^ ' Now, without stopping to 
inquire into the details of this plan, we think a principle is sug- 
gested which may be rendered very effective, and will consider- 
ably diminish the expense that would otherwise fall on individual 
copyholders. The valuation of timber and minerals, and some 
other rights, must still be made separately a» to each tenement; 
but a general compensation may be settled for.fines^ heriots, and 
other servitudes, and an assessment made to cov^r the amount, 
which may be charged on the whole of the enfranchised lands 
with a right of contribution as between the tenantis, or appor- 
tioned upon each separately; or a certain portion of land may be 
allotted to the lord, first from the waste, if there be any, and then 
from the several copyhold tenements; which being enfranchised 
together, the several smaller allotments may be taken from con- 
tiguous portions of different tenements, making a compact whole. 
It might perhaps be feasible to extend this plan at once to all 
manors where there are copyholds ^bove a certain value, by per- 
mitting in such case even one large copyholder to petition, and 
upon proof of the value directing a commission. In the mean- 
time the facilities proposed by the Commissioners may be afforded 
concurrently with the above scheme. We cannot enter into the 
details of either system, but think that the trustees, who by the 
propositions are to receive any gross sum of money paid upon en- 
franchisement, should be the trustees of the will or settlement 
which created'the estate of the party in possession; or if there be 
none, then trustees appointed, one by the party in possession, and 
the other by the party entitled to the first vested estate of inherit- 
ance, unless under legal disability. In the few remaining cases 
not so provided for, the machruery of the two barristers may per- 
haps be introduced. 

By the eighteen following propositions, the copyhold tenure is 
proposed to be improved, and upon the principle of these we 
think there will be no difference of opinion. It is proposed to 
remedy the inconvenience of a confusion of boundaries (which 
has become a serious evil in Norfolk, Suffolk, and Essex), by di- 
recting the lord, at the expense of any tenant requiring it, to 
cause a survey and map to be made, distinguishing the freehold 
from the copyhold lands of the tenant, which is to be approved of 
by the homage (as we presume, to guard against fraud, since lords, 
having partial interests, are to conclude those in remainder), and 

* Obsenrationt on the Actual State of the Englith Laws of Real Property, Part ILi 
Chap. UL Second Edit 



104 Third Eepori rftke Real Property Commismners. [Feb. 

when approved, to be entered on the court rolk. We doubt 
whether some further precaution against fraud be not requisite, to 
prevent the lord, as tenant for life, in effect selling a part of the 
demesne lands. We also hesitate as to the propriety of saddling 
the copjholder with the whole costs of the proceeding ; but the 
general principle of the arrangement is unexceptionable. The 
most important of the remaining propositions are the enabling 
Gopjhoid taaants to lease for twenty-one years, at a rack rent 
without license ; and the subjecting copyholds to debts and spe- 
cialties in the same manner as freeholds. 

By one proposition, under the head of Customary Freeholds, it 
is intended to extend all the propositions with regard to copyholds, 
so far as they are applicable, to other customary tenures. 

It should be observed, that with regard to wills devising copy- 
hold and customary estates, the Commissioners have offered 
several remarks in dieir Report; but they decliucf reducing them 
to distinct propositions, since the entire subject of Wills is to oc- 
cupy a distiuct volume. The appendix to this Report contains, a 
very able communication from Sir James Graham, on the evils 
incident to customs regulating the devise of certain customary 
estates in the North of England. 

We now arrive at the second division of the Propositions, 
namely, those classed under the head of Contingent Remainders. 
Future Estates, and Perpetuities. 

The whole doctrine of contingent remainders depends upon 
the strict rules of the common law, of the rigour of which however, 
in the opinion of the Commissioners, they form the first relaxa- 
tion; and it is not improbable, that they were contrived, as sug- 
gested by the Report, to meet the exigencies of family settle- 
ments.^ An estate to be determined on condition would, as we 
have before observed, natiMsally tend to the creation of remainders, 
especially as it would scarcely bend to the purposes of a 
settlement, for the grantor alone and his heirs could enter for the 
condition broken. .^The contingent remainder, appears to have 
been permitted from a very early period, although it is difficult. 
as the Commissioners have remarked, to reconcile it with the ef- 
fect of a feoffment and livery of seisin, .which was supposed to 
transfer the whole interest of the feoffor. Thus, upon a feoff- 
ment and livery by A. to B. for liJFey with remainder to the first 
son of C. (who has at the timejio child) in fee. if the whole in- 
terest pass from A'., it is impossible ' to say to whom it passes ; 
and accordingly the bosom of the law. jot the clouds, were sup- 
posed by some to be the limbo of such expectant interests ; whilst 
■■ ' • I — . I 

* For ft mftsterly sketch of the histoiy of alienation, see Mr. Botfer*! note on 
Co. lit. 191 a. YL 3. 
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others held the estate to be in abeyance, t. e. nowhere ; though by 
means of a compromise between common sense and common law, 
Mr. Feame tells us, that it appears to have been held that a quasi in- 
terest remainded in the grantor, giving him a right of re-entry on the 
determination of the particular estate before the happening of the 
contingency. The similarity of every contingency to a condition 
is obvious, arid it is remarkable, that the same difficulty as to the 
effect of a feoffment and livery was experienced, in some condi* 
tional feoffments, as in the case of a contingent remainder.* We 
should not have dwelt on this subject, if it did not afford so re- 
markable an illustration of the manner in which the law is gra- 
dually stretched to accommodate the necessities of mankind, and 
when it can bear no further stretching, is evaded by the con- 
trivance of a subsidiary system. The feudal theory seems to have 
almost embodied the metaphysical entity of an estate as separated 
from the physical object of conveyance. For as there always ex- 
isted under that system a lord and tenant, the former of whom at 
first enjoyed the reversion when iife estates only were granted, 
and afterwards the dominium directum, when the tenant possessed 
the dominium utile of the whole fee simple, and since there were 
important military services depending upon this feudal connection 
of lord and tenant, it became a legal impossibility that any land 
should be held where this relation did not exist; and in like 
manner the idea of a reversion in fee simple bectoie inseparably 
connected with that Of an estate of any less doration. But we 
have seen that, as the origin of these notion* gradually became 
obscured/4be growing necessities of society introduced contingent 
remainders, which, however, were found ineffectual, because they 
required the existence of a preceding estate of freehold,, upon the 
continuance of which, till die arrival of the contingency, they en- 
tirely depended, and, consequently, amongst other accidents, the 
owner of the preceding freehold, though a mere tenant for life, 
might at once destroy all the contingent interests. It was there- 
fore at length found necessary to have recourse to the clandestine 
practice of uses, depending at first on the good feith of the parties 
entrusted widi the legal estate, but afterwiards enforced by the 
Chancellor's subpoena. By these means and subsequently (after 
the statute) by die substitution of trusts for uses^ contingent in- 
terests were protected merely by the insertion of a few additional 
words in a conveyance ; and there can be no doubt that when neces- 
sity has got the better of strict lav^, the proper course for the le-^ 
gislator is to siveep away die scaffolding which has served its pur- 
pose, as far as he can do so without injury to the foundation of 

* See the cases put in ss. 949, S50, of DtUeton's Tenures, Coke's Commentaries, 
%i6 b, and Mr* Butler's note there. 
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the work. We contidly agree therefore in the six first proposi- 
tions of the Commissionersy which protect contingent remainders 
without die intervention of a trustee for that purpose, and place 
them upon the same footing as springing or shifting uses and exe* 
cutory devises, whilst they also authorise the creation, without the 
limitation of a use, of such freeholds infuturo as may be now 
created through the medium of the statute, or by executory de- 
vise. Thus will many pages of the learning of contingent re- 
mainders be consigned to oblivion. 

The seventh Proposition permits the conveyance of such con- 
tingent interests and future rights as cannot now pass at law, though 
there may be a transfer of the editable interest. The Commis- 
sioners, however, think it right to except the case of a remainder 
limited to the heirs of a living person. It is doubtful^ peihaps, 
whether or not such an interest would be assignable by a pre- 
sumptive heir in equity, for it may be distinguished from the case 
before Lord Eldon (Carleton v. Leigh ton, 3 Mer. 66?), which 
decides that the mere expectancy of an heir, living the ancestor 
in possession, is unassignable. That rule is recognized by the 
civil law (Dig.l. xiv. tit. 6, cap. 1), and has been followed by the 
Code Napoleon (tit. 6, c. 3, 1600); but such a determination ap- 
pears to rest on public |lolicy, and where (as in the present case) 
the ancestor takes no interest in the property, the objection to an 
assignment of the expectancy appears to be materially diminished. 

The twenty remaining propositions relate to perpetuities, a 
branch of the law upon which the Commissioners have, in their 
Report, bestowed considerable attention, and we regret that our 
limits will not permit us to do justice to their labours. When, by 
the gradual relaxation of the framework of the laws relating to 
the transmission of property, the real exigencies of mankind have 
been provided for, there arrives, as we have observed, a period at 
which the possessors of property will be desirous of gratifying the 
capricious imaginations^ generated by an indulgence extended to 
mere necessities. For individuals, forgetful of the principle which 
has enabled them to extend their power over property, namely, 
concurrent recognition by the judicial and legislative authorities of 
the general expediency of the proposed encroachments, will seek 
to exercise their own individual fancies in advancing the legal 
border, however inadvantageous or disadvantageous such fancies 
may be to the community. In this manner the pride and vanity 
of owners have led them, at all times, to attempt extending their 
present dominion to future ages. Thejidei-commissaria substitutio 
of the Roman law was extended ad infinitum till checked by 
Justinian. In France the same grievance existed till put an end 
to by the Chancellor de THdspital in the reign of Charles IX.| 
for to him is attributed the Ordomiance a Orleans of 1560. 
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Bernardi^ an author by no means favourably to any revolutionary 
principles, thus describes that ordonnance, and die grounds upon 
which it was founded. " On r^duisit a deux degris (i'institution 
non comprise) les substitutions qu'on pouvoit auparavant itendre 
jusqu'i rinfini. Ce genre de substitution, que nous avons vu 
r6nouveler de nos jours sous le iiom de majorats, avait ressusciti 
lea inconveniens et les embarras de la feodalit£. II donnoit aux 
grandes families plus de consistance et de force, que ne I'exigeoit 
K ripos de T^tat. On desiroit depuis long tems qu*on reduisit 
fes degr6s dans lesquels il s6roit permis de substituer; I'ordon* 
nance remplit ce voeu.'^ We see that in the above passage the 
author refers to the inconveniences of the feudal system, namely, 
the unbarrable entails which formerly subsisted in most parts of 
£orope, and which to this day exist in Scotland. But we do not 
think that those early entails arose so much from the vanity of the 
owner as from the necessity of providing for the defence of the state 
by securing a reversion to the donor in failure of male heirs; thus 
the statute de donis, which first settled entails on a permanent foot- 
ing, in its first clause recites the donor's being barred of his reversion 
by the conditional donee, and not the defeating of the right of the 
donee's issue, as the principal grievance requiring a restraint to 
be laid upon alienation: Although, therefore, the effect of the 
old entail and modern perpetuity may be equally prejudicial to 
the general interests of society, yet their primary causes appear 
to be very different, as might be expected from the different 
stages of society at which they originate. Be this as it may, the 
Courts of law, acting in accordance with public opinion, gradually 
broke through the barrier of entails in this country, and it was 
not until after the statute of uses that any attempt was made at 
the creation of a perpetuity. For their history from that period, 
we must refer the reader to the very luminous and interesting ar-* 
^ument of Mr. Hargrave on the Thellusson Will, which is pub- 
lished in the third volume of his Jurisconsult Exerdtations. It is 
sufficiently known that the limits now fixed, during which real 
property may be unalienable or subtrncted from general com- 
merce, are any number of lives in being at the time of the execu- 
tion of a deed, or at the death of ^ testator, and a period of 
twenty-one years afterwards. It is unfortunate, that in the early 
cases, as in Goring v. Bickerstaffe (see Mr. Hargrave's argument 
above referred to), the number of lives should have been treated 
88 a matter of indifference ; and Sir Mathew Hale is there said 
to have made use of the often-repeated expression, that " all the 
candles were burning at once," though it be clear, that by means 
^f Bnmerous lives, the vesting oC an estate may be postponed for 

* DttfOkigliiie et d6i Fn>gr$s de le LegnlatioD Franpaiae, Li?. Tiii. c t* 
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nearly a century, including the twenty-one years. It ii obvious 
that the first cases only contemplated lives connected with the 
property >. and necessarily limited in number, and that the twenty- 
one years were fixed upon by analogy to the disability of the in- 
fancy of a party interested; but in a late well-known case, referred 
to by the Commissioners, it was held that twenty-eight lives un- 
connected with the property, and a gross term of twenty-one 
years, did not exceed the limits of the law. Some limit should 
be placed to these painful extravagancies, and the legislature have 
already interfered to prevent the accumulation of rents and 
profits or interest of money for more than twenty-one years 
from the death of the testator. The Commissioners propose that 
lives shall not be arbitrarily taken, (we must refer our readers to 
the Report for the meaning attached by them to that term), and it 
must appear by the instrument that they are not so taken. It 
might at first sight seem more simple to fix on a number of lives, or 
to determine that they should be those of persons interested in the 
estate ; but we think the Commissioners have pointed out insu- 
perable difficulties in the way of either arrangement. 

The remaining propositions under the present head provide 
for the support, to the extent allowed by law, of limiti^tions now 
held void because they may lead to a perpetuity ; and certainly 
the contrary doctrine appears to have occasioned great hardship, 
more particularly when we consider that powers are very frequently 
so penned as to exceed the rules against perpetuity. The justice 
of a relaxation of this rule has been felt and acted upon in the 
case of the Thellusson statute against accumulation, and we see 
no reason why the same indulgence should not be extended to 
all cases. 

We cannot pursue any further the details into which the Com- 
missioners have, with much patient labour, followed up this some- 
what intricate branch of the law of real property ; but both the 
Report and the Propositions are well worthy of examination, and 
if little be done, as regards an alteration of the law of perpetui- 
ties, yet the subject has been well sifted and prepared for any 
future reformer. Whether or not, the present limitation, inde- 
pendently of unusual caprice, requires to be more materially cur^ 
tailed, whether or not any special distinction should be made 
(as in other countries) with regard to estates in the possesion of 
peers, or other titled individuals — are questions which will sug- 
gest themselves ; but they are of too great importance to be 
discussed in the brief space that remains to us. 

The last general head under which any distinct propositions 
have been drawn up by the Commissioners is that of Covenants, 
and here we must again regret that our limits will not admit of 
more than a very general statement of the proposed alterations in 



1 833,] Third Report of the Real Property Commissioners. 1 09 

the present law. They treat of covenants in their Report as dis* 
tinguished into those between landlord and tenant, and those 
where that relation does not exist, and consider both species 
under the several points of view of the burden imposed on one 
party, and the benefit conferred on the other. With regard to 
the question of the manner in which covenants are for the future 
to be treated by the conveyancing draughtsman, whether any and 
which are to be implied, or whether any general form can be de- 
visedy we understand that all details of conveyancing will form 
the subject of a separate Report. 

At an early period covenants appear to have been divided into 
those that are merely personal between the parties, and those 
which may be beneficial or burdensome to the owner of land in 
respect of his ownership. Those of the latter description are 
technically said to run with the laud ; and, in order that they 
may do so, it is in Spencer's case* (cited by the Report) laid 
dowurr^i. That if the word assigns be not expressed, the assignee 
will only be burdened or benefited by covenants relating directly 
to the land, or to any thing in existence, parcel of the demise. 
2. That if the thing be not in existence^ but may exists and will 
then be annexed to the land, the assigns (if named) are within the 
covenant. These rules appear to have been extended from-cases 
between landlord and tenant to every description of covenant 
connected with land^ whether properly or not there may be some 

Suestion, as there exists a continued privity of estate between 
le lessor and lessee, and their respective representatives, which 
can be predicated only in a different sense of the privity that 
arises simply from the title being derived from A. to B., where B. 
takes a conveyance of the fee simple. The older books use the 
phrase privity of estate, in the more restricted sense, namely, of 
two or more parties enjoying either successive interests in land, and 
one deriving title from the other, or else having joint simultaneous 
interests under the same title ; the donor and donee of an estate 
tail and lessor and lessee are instances, of the first kind, and 
joint tenants and coparceners are instances of the second. The 
term appears to have been first applied more generally in the 
case of a conveyance by trustees of the trust estate ; for a party 
taking with notice of the trust is sometimes said to be liable in 
respect of the privity of estate, t. e. on account of his deriving 
title through the trustee ; but it is clear that the only real privity 
in such a case is personal as arising from notice. On the whole, 
it is very doubtful if the principles laid down in Spencer's case were 
intended to be stretched to the extent to which they were carried 
in the well known case of Roach v. Wadham,t where it seems 



• 5 Co. 17. t 6 East, f 89. 
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to have been held, that a party taking under the exercise by B. of 
a power of appointment contained in a conveyance from A. would 
not be entitled to the covenants entered into by A. with B., as not 
being an assign, or privy in estate of B. 

The first five propositions abolish the nice distinctions ol 
Spencer's case as between landlord and tenant with regard to 
covenants running or not running with the land, by attributing 
that quality to all covenants by either party where the contrary 
b not expressed, but very properly limiting the burden on the 
part of the reversioner to the extent of the value of the reversion. 

The sixth proposition is intended to obviate the injustice pro- 
duced by the technical rule, that if there be a lease from A. to B., 
and B. underlet to C, and then buy the fee simple of A., he has 
no remedy for his rent against C; the actual reversion, which he 
reserved in that lease, bein^ merged in the fee. The case has 
occurred,* and that is sufficient to warrant precaution against so 
monstrous an absurdity occurring a second time. 

The seventh and eighth propositions relate to that which also 
appears at first sight an e^ual absurdity, namely, that a covenant by 
a lessee not to assign, without licence of his landlord, is wholly 
released by a single permission on the part of the latter. The 
Commissioners recommend the abolition of this rule, except in 
cases of bankruptcy, where the assignees are to be allowed to 
sell, and then the covenant is to revive. But we question if a 
door would not thus be readily opened to perpetuities, for long 
terms of years may be invented, which the termors will not be 
able to alien without the consent of the creator of the term, his 
heirs or assigns. We think, therefore, that it would be advisable 
to restrict the proposition of the Commissioners to twenty-one 
year leases at a rack-rent. 

The remaining propositions relate to covenants where the re- 
lation of landlord and tenant does not exist ; and they are divided 
by the Commissioners, first, into those where the covenant is on 
the part of the person disposing of the land ; secondly, those 
where they are on the part of the party in possession ; and thirdly, 
those relating to title deeds. The burden of the former must of 
course be purely personal, except as far as they may charge other 
land which the vendor retains, and which, therefore, may be re- 
duced to the second head. With regard to the benefit of cove- 
nants entered into by the disposer of land with the purchaser, the 
Commissioners propose by the ninth proposition, that the benefit 
of all 9uch as relate in any way to the land shall run with it, 
t. 6. that every successive proprietor shall have the benefit of them, 

* Webb o. RaueU, S T.R. S9S, and Stokes v. Ra^ieU, ibid, 678. Affinncd 1a^ 
Eschr. Cbtmbcr, i H. Black. 569. 
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whether there be privity of estate or not, so long as he takes by 
the act of any party previously entitled to such benefit. 'The 
covenants entered into by the purchasers or owners of land 
lead to a question of considerable difficulty. If they be for the 
payment of a rent, or the like, the usual remedies by distress and 
entry seem sufficient, and it is scarcely necessary that they should 
run with the land as covenants ; but if. they be of a nature by 
no means unfrequent, namely, that the owner shall not permit 
such and such dealings with part of the property, as, for instances, 
that he shall not permit part of a square to be built upon, or a 
view of the sea to be obstructed, then it becomes matter of grave 
consideration whether an interdict should be placed at the 
will of any individual upon any specified employment of property 
for ages to come. It is quite obvious that these covenants, in 
many instances, could never be released. Take, for instance, a 
square : the owner of the ground sells a portion of the land,, and 
exacts such a covenant as above mentioned from the purchaser. 
He then sells 50 or 100 other pieces ; every purchaser is entitled 
to the benefit of the covenant, and with the probability of infancy 
or other disabilities, not to mention the different tempers of indi- 
viduals, a release of the covenant would be impossible. In this 
manner burdens and servitudes may be created as grievous as 
those which occasioned the abolition of military teiwres. The 
Commissioners recommend that no covenants of the owner 
shall run with the land, but that the parties shall be left to such 
remedies as a court of equity may be disposed to concede, where 
the particular circumstances of a case usually meet with more 
consideration than in a trial at law. Whether or no such cove- 
nants do now run with the land is a doubtful point, for the dis- 
cussion of which we refer to the Report. It is certain, however, 
that in long building leases similar covenants, as to not carry- 
ing on particular trades on the premises, are constantly intro- 
duced, which, by their former propositions, the Commissioners 
will leave on the present footing ; but with regard to these, 
there is not the same difficulty of procuring a release, there 
being usually no partial alienation of the reversion in fee. The 
remaining propositions relate to the title deeds of property, which 
it is recommended should be held by ever^ possessor in trust for 
all persons interested in the estate, to be produced whenever re- 
quired, even though the holder be a mortgagee. If there be a 
general register, we see no objection to the latter regulation ; but 
as long as a deposit of title deeds is adopted as a common security 
for the payment of money, we think it requires great considera- 
tion whether that security should thus by a side-wind be materi- 
ally shaken. Until the establishment of a registry also, we 
doubt whether it will be palatable to owners of a large pro- 
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Eerty^ that the proprietor of a publiohoase, for instance, originally 
eld by the same title, shall be entitled to compel the production 
of the title to the whole estate. When a register, the grand <fe- 
sideratum of our law of real property, has been fairly carried into 
effect, we have no doubt that titles will be so simplified as not to 
dread the. light. 

We have thus examined seriatim the several propositions con- 
tained in the Report ; besides which, as we have said, the Com- 
missioners have recommended a statute of limitations with regard 
to the recovery of ecclesiastical property. The limit proposed is a 
combined period of sixty years, and two incumbencies, with three 
years of a third. One cannot see any very rational ground of 
objection to this step, which is positively demanded by com- 
mon justice. There can be no possible comparison as to the 
side on which the evil preponderates, when it is asked, whether a 
proprietor, whose predecessors ever since the reign of Edward 
the Second (see Report, page 6i,) have made fixed payments in 
lieu of tithe, shall now be compelled to pay eight or ten times the 
amount; or whether the clergyman, whose predecessors have, 
never, during the same period, received more than the smaller 
suui, shall continue to receive the same amount ?— or again, is it 
bearable, that, under the exchange acts, the clergymdria should |be 
able, from some flaw in the exchange, to recover the glebe after 
dixty years, whilst he may retain the land given in exchange, be- 
cause the representatives of the laymen are barred by the statute 
of limitations ? The Pope himself may be prescribed against 
after 100 years x surely our clergy will not continue to demand 
an unlimited period, a right, be it observed, long since given up 
by the crown. We are sorry, however, to say that the majority 
of the answers of the Bishops to the questions of the Commission- 
ers in the appendix give little hope of any seasonable concession, 
on their part, except in the case of advowsons. It should be 
mentioned, nevertheless, that the Bishop of Carlisle states it to be 
his opinion that such limitations as are recommended by the Com- 
missioners are in every point of view desirable. 

We have now concluded a necessarily rapid survey of the vo- 
lume before us, and have endeavoured, we hope not altogether 
unsuccessfully, to point out the difficulties with which the Com- 
missioners have been encompassed in the execution of this por- 
tion of their task. The actual improvements proposed to be 
effected are certainly few in number, and, as compared with the 
question of registration, undoubtedly sink into comparative insig- 
nificance. Many vexatious customs, however, which perplex and 
entrap the purchaser, will, if the recommendations of the Com- 
missioners be adopted, be abolished ; facilities will be afforded 
for the reduction of all lands to an uniform tenure, and, in the 
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mean time many of the inconveniencies -ached to the copyhold 
tenure will be alleviated ; the mystic lore of contingent remain- 
ders will be either elucidated or rendered useless ; the free alien- 
ation of property will be promoted by curtailing the capricious 
exercise of a controul not sanctioned by general utility, and 
many obscurities will be dispelled, and absurdities exploded, 
that now affect the doctrine relating to those engagements which 
men daily enter into by covenant. Whether any or all of these 
advantages might not be pushed farther will deserve the consi- 
deration of future reformers ; but there is one circumstance we 
have not touched upon, namely, the situation in which the Com- 
missioners stand as charged with, a legal, and not a political re- 
formation. Strong political feelings may be excited not only by 
the discussion of the limitation of ecclesiastical rights, but also by 
the recommendations with respect to perpetuities and copyholds, 
and having pointed out existing ^fects, the Commissioners have 
perhaps acted prudently in abstaining from proposing any sweeping 
alterations, which lie more in the province of the statesman than 
of the lawyer. 

We cannot close our remarks without referring to a valuable 
passage in Hale's tract; before alluded to, on the amendment of 
the laws, with regard to the manner in which bills for that 
purpose should be carried through parliament. After proposing, 
that they should be prepared by the judges and other lawyers, 
and should originate in the Commons, he recommends that after 
the second reading the judges should be called in, and directed 
to state their reasons for proceeding so far as they have done by the 
bill and no further; *' for," says he, " it very often falls out that a very 
good and profitable bill is suddenly spoiled by a word inserted, 
or a word expunged, which would be prevented if the contrivers of 
the bill were first heard to it*'' How far the bills of the Com- 
missioners may escape the fate here pointed out will be a matter 
perhaps of chance ; for without the slightest disparagement of the 
abilities of the Solicitor General, we may suggest, that the subject 
referred to the Commissioners is one in which common lawyers 
are usually the least conversant, and assuredly he cannot be 
expected alone to master the details of every bill to be preferred 
by the commission. Indeed the observation of Hale strikes at 
the root of a crying grievance as regards every act of parliament 
public and private, for the heterogeneous clauses amassed in one 
act baffle research on any given point, whilst the slovenly manner in 
which they are frequently penned, would ruin a young conveyancer 
if allowed to disgrace his practice.* Well was it observed of parlia- 

* The evil is of old date — witness the title of the 39 Geo. 2, c. 46, An act to 
oontinae several laws for preventing exactions of the occupiers of locks and wears 

VOL. IV* — JU. I 
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tnent by the late Lord Chief Justice, that it is '' magnas inter 
opes inops." When the bill is in committee clause after clause 
is brought in without the slightest regard to the general frame 
and scope of the whole, and it is unaccountable that some 
scheme should not have yet been established for even a technical 
revision of the bill before the third reading. 

With these suggestions we quit the present subject, eameslij 
hoping diat the Commissioners will proceed as they have begun. 
There are many branches of the law of real property, as it appears 
to us, besides those of wills and conveyancing in general, (reports 
on which are promised), that admit of very considerable improve- 
ment, without trenching on any fundamental principles. As 
being immediately in connexion with our concluding remarks, 
we would first suggest a consolidation of the statute law relating 
to real property, following the example set by that of the penal 
statutes, independently of the more obvious advantages of such 
a step, great benefit is derived from the exposure at one view of 
the defects of the system. Thus, when it can be seen at a glance 
that Peel's acts, as they are called, assign the punishment of death 
to seventeen different offences, though confined to offences against 
property, and amongst these not comprehending forgery nor 
coining, a far greater number of people are made to reflect upon, 
and the proof is much easier of the sanguinary nature of our 
code, than when the axe and halter lay concealed under the thick 
covering of die one hundred and fifty repealed statutes. Such 
consolidation, however, is but a comparatively light task. A more 
delicate, and not less important operation will be, the review of 
the eauitable doctrines that affect real property, and interfere 
with tne legal title. Many of these, we think, might be adopt^ 
as part of the common law; several should be pared down to a 
more strict coincidence with it, whilst others perhaps should be 
entirely exploded. Another very important subject is the liability 
of real property to debts. The present Report proposes to 
subject T:opy bold estates to their payment; we hope for a recom- 
mendation from the Commissioners, that all real estates should be 
liable to the payment of debts by simple contract, and we expect 
that the whole law of real assets will by their efforts be placed on a 

upon the river Thames westward, and for ascertaining the rates of water carriage upon 
the said river ; and for continuing, explaining, and amending* tlie several laws for the 
better regulation of attornies and solicitors ; and for regulating the grice and assize of 
bread ; and for preventing the spreading of the distemper amongst the homed cattle ; 
and also for maknig further resalations with respect to attornies and solicitors ; and for 
furtlier preventing the spreading of the distemper among horned cattle ; and Utr the 
more frequent return of writs in the Counties Palatine of Chester and Lancaster ; and 
for ascertaining the method of levying writs of execution against the inhabitants of 
hundreds 3 and for allowing quakers to make affirmation in cases where an oath is, or 
shall be, required. 
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more satisfactory footing. A variety of topics of minor interest 
will suggest themselves under the above heads, which we will not 
now pause to enumerate ^ there is at least some chance of a fair 
consideration of every branch of legal reform in a parliament 
which more nearly approaches to an accurate representation of 
the wants of the great mass of the community* than any national 
assembly that has yet met in Europe. Such a parliament will, 
it may be hoped, in every department, sanction by their authority 
the principles laid down by Bacon : 

*' Finis et scopus quern leges intneri, atqne ad quem Jossiones et sanc- 
tiones suas dirigere debent, non alius est quam nt elves nliciter degant. — 
Lex bona censeri possit, quas sit intimatione certa, pnecepto jnsta, 
execatione commodR, cum fonn& politias congrua, et^generans virtutem 
in subditis/* — De Aug, Set. lib. viii.* 



Art. VI.— houses OF REFUGE FOR JUVENILE OFFEN 
DERS IN THE UNITED STATES AND IN FRANCE. 

The increase in the number of juvenile offenders, and the in- 
sufficient means provided for their proper treatment, have, at 
length, attracted general attention, and in various parts of the 
country representations have been made by the magistrates and 
the grand juries, of the great necessity of some change in the 
laws with regard to this very extensive class of offenders. 

In vain do the chairmen of the quarter sessions pronounce 
their sentences of " three montlis' imprisonment, and to be twice 
privately whipped" — and in vain do they add to it, '^ and the last 
n)onth in solitary confinement." The number of the young 
offenders increases upon them, in spite of stripes and solitary 
cells. It is most important, under these circumstances, to look 
around us, and see in what manner these beardless criminals are 
treated in other countries, and what success has attended those 
modes of treatment. 

A remarkable workf just published at Paris, by the two com- 
missioners dispatched from France to examine, on the spot, the 

* We have not noticed the ahle article on Registration in the appendix to the 
Report, (nearly the last effort of that most distinguished jurist Jeremy Bentham in the 
cause of legal reform,) since it refers eiclusiveljr to the subject treated in our last 
number. 

t Du Sjstdme P^nitentiaire aux Etats-Unis, et de son Application en France, suivi 
d'one appendice sur les Colonies Penales et de notes statistiques. Par M. M. G. de 
Beaumont* et A. de Turqueville, Avocats a la Cour Royale de Paris, Membres de la 
Soci6t6 Historique de Pennsylvaiiiet Paris, 8vo. 1833. See also the last Report of 
the New York House of Refuge, Jvria, vol. iii. p. 463. 

1 9, 
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American establishments for the reformation of criminals, con- 
tains an invaluable account of what bas been already accom- 
plished in the United States with regard to the improvement of 
juvenile delinquet?U ; and few institutions could be found more 
unexceptionably proper for adoption in England, than the American 
system of managing their houses of refuge. To the extracts which 
we purpose to give from this work, we shall add, in the following 
pages, sooie interesting opinions, derived from an authentic 
source, upon the existing state of such establishments in No^ 
mandy, together with a short note of the information given to 
the House of Commons last year, concerning similar establish- 
ments in England, by Mrs. Fry and other witnesses, to the 
committee which has since made a report on secondary punish- 
ments. 

The few distinctions between our own law and that of the 
United States, with regard to the inmates of houses of refuge, 
M'ill be readily collected from the French account. But the 
Codes of Napoleon contain provisions upon the subject which 
it will be proper to notice specially. 

The civil code thus regulates the power of parents over 
children. 

Art. 375, A father who has great cause of complaiot of his 
child, may take tlie following method of correction. 

376. If the child be under sixteen years of age, the father may 
have him, or her, confined for a term not exceeding a month. 
For this purpose the president of the Arrondissement Court shall 
issue a warrant of commitment upon the father's application. 

o77. From sixteen years of age to majority, or to emancipa- 
tion, the father may claim the confinement of his son, or daughter, 
for six mouths at the utmost. For this purpose he must apply 
to the same judge, who is to confer upon the case witli the 
Procureur du Roi; and, at his discretion, grant a warrant of 
commitment for the whole six months, or for a shorter term, or 
refuse it altogether. 

37B. In no case shall written forms be required, except in 
making out the warrant, which however is not to express the 
motives of the commitment. But the father must sign an agree- 
ment to pay the expenses and provide food for the child. 

379< The father may release the child whenever he pleases ; 
and have him recommitted as at first. 

380. A father who has married a second wife must conform, 
in all cases, to the 377th article. 

38 1 . If the mother has married a second husband, she can 
only have the children of the first marriage confined upon the 
joint application of two of their father's nearest relations. 
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382. When the child has property, or is a trader, there can be 
no commitment except by the rules of the 377th article; and in 
these cases an appeal lies to the cour royale. 

383. Natural children Jegally acknowledged, are subject to the 
rules expressed in articles 376, 7, 8, and 9* 

The renal Code directs : 

ArU 66. That 'f when the accused is not sixteen years old he 
is to be acquitted, if it be decided that he acted without discern- 
ment. But in that case he is, according to circumstances, either 
to be placed with the parents, or in a house of correction, to be 
there taken care of during the term, which in no case is to extend 
beyond the criminal's twentieth year. If it be decided that the 
accused acted with discernment, the punishu^ient is to be as 
follows : — In cases subject generally to death, to hard labour for 
life, or to transportation, he is to be condemned to imprisonment 
in a house of correction for a term not less than ten, nor longer 
than twenty years ; in cases subject generally to hard labour for 
a limited i)umber of years, or to solitary continement, he is to be 
condemned to imprisonment in a house of correction for one- 
third at least, or one-half at most, of the time for which he would 
have been condemned to those punishments ; in all these cases, 
he may be.placed, according to the judgment, at large, under the 
surveillance of the police, for five years at least, and ten years at 
most. If the young criminal has incurred tlie punishment of the 
pillory, or of banishment, he is to be condemned to imprisonment 
m a house of correction for a term not less than one year, nor 
exceeding five years. In none of these cases is he to be exposed 
publicly. If his offence be such only as subjects him to cor- 
rectional punishment, he may be punished at discretion, but so 
as not to suffer a punishment exceeding the half of that to 
which he would have been liable if he had attained sixteen years 
of age." 

Having thus stated the French law on this subject, we shall 
proceed to give the important details collected by the Commis- 
sioners with regard to the establishments in the United States for 
the correction of young delinquents. 

" In 1 825, (say the French Commissioners,) there was established a 
kind of penitentiary, which is not the least important of the new designs 
which we are to describe. We mean the House of Refuge for Young 
Delinquents. The anticipations of its founders have been amply borne 
oat by experience. It is a known fact that most of the young delin- 
quents of every country were the victims of hard fortune before they 
became criminals. An orphan without means of support, and with- 
out friends, or a youth abandoned by parents, seldom escapes the 
allurements of vice. Strnck with the extebt of the evil, some benevolent 
indtvidnals in New York devised the plan of a House of Refuge, at once 
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an asylam agidiist wtnC, and a means of inslniciioo. The first sob- 
scripiion amoanlcd to 30,000 doQara i and private actiTity alone produced 
an establishment superior to a penitentiavf, inasmach as its purpose is 
to prevent crime, whilst penitentiaries are destined to punish and cor- 
rect iL"— p. 191. 

The third part of the volume is devoted to the consideration 
of the subject of Houses of Refuge in the following terms : — 

" Governor Clinton, whose name will never cease to be honoured in 
the state of New York, said — * houses of refuge are the very best peni- 
tentiaries which the sagacity of man h*as devised or his benevolence 
esUblished.' *' 

The first house of refuge was established in New York in 
1825; one followed in Boston in 1826 ; another in Philadelphia 
in 1828 ; and all things seem to promise that Baltimore will soon 
follow the example. 

" Some individuals* in New York, moved by the unhappy fate of the 
young delinquents who were mixed up in the prisons with hardened 
criminals, conceived the idea of applying a remedy to the evil ; they 
united their efforts, laboured in the beginning to enlighten the public 
opinion, and then setting an example of generosity, they contributed the 
means for the establishment of bouses of refuge, which were soon sup- 
ported by a multitude of subscriptions/* 

The bouses of refuge, though originally created by the charity 
of individuals, have, nevertheless, received the sanction of the 
legislature, every individual is detained there legally ; but though 
the law sanctions the houses of refuge, it does not in any way 
interfere with the direction of them, which is left entirely to the 
founders. The state appropriates every year sums of money in 
aid of their support; it, nevertheless, takes no part in their 
administration. The authority for managing the houses of refuge 
is vested in the whole body of the subscribers, who have either 
contributed towards the creation of the buildings, or towards the 
expense of their annual support. The subscribers assemble and 
appoint managers, upon whom they confer the power of regulating 
the establishment at their discretion. These managers choose the 
officers, and make all the necessary regulations for the institution. 
Amongst them there exists a (Permanent managing compiittee, 
upon whom devolves the charge of carrying their resolutions into 
effect : this is the executive power of the institution. The officers 
of the house of refuge are the immediate agents of the managing 
committee, to whom they submit an account of all their acts. 
They give no account to the government, which requires none 
from them. 

Amongst all the officers the consideration of the managers is 
directed chiefly to the choice of the sujieriutendent, upon whom 
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the welfare of the institution depends. Thus, left to themselves, 
and under the controul of public opinion alone, the houses of 
refuge prosper ; those exertions by the aid of which they are 
supported are so much the more powerful, as they are free and 
spontaneous. 

" Though the expenses of the buildings and support pf them are not 
paid oat of the taxes, they are not, in fact, the leSs^ burdensome to 
society at large; but these expenses are paid by those .who are able to 
afford it, and who feel a moral return in the consciousness of their pecu- 
niary and personal exertions. 

" The bouses of refuge are composed- of two classes of inmates : they 
receive not only young people of both sexes, under twenty, convicted of 
crimes or misdemeanors, but those also who, without having undergone 
condemnation or judgment, are sent by way of precaution. 

''.None dispute the necessity of houses of refuge for young people 
who have been convicted. In all times and in all countries, the incon- 
venience of shutting up young delinquents and hardened criminals 
together in the same place, and under the same regulations, has been 
acknowledged : the prisoner of tender age has generally committed only 
a slight offence; the evil of his associating in prison with the man who 
has great crimes to answer for, is self-evident. The vice of this system 
is of so serious a nature, that magistrates hesitate to commit the young 
delinquents, and jurors to condemn them. But there is another danger. 
Encouraged by impunity they abandon themselves to fresh crimes, 
which a punishment proportioned to their offence might probably have 
prevented. 

** The object of a house of refuge, the reguhitions of which are 
neither too rigorous for a child nor too light for an offender, is to shield 
the young delinquent from too severe punishment, and at the same time 
from the danger of impunity. 

*' The individuals not under sentence who are sent to the refuge, are 
young boys and girls who, without having committed any crime, are so 
circumstanced as to threaten the peace of society and to endanger their 
own happiness : orphans whom poverty has led to a life of wandering 
or mendicity ; children abandoned by their parents and leading a dis- 
orderly life 3 in short, all those who, whether through their own fault, 
or through misfortune only, have fallen into a state so nearly bordering 
on crime, that they would infallibly become criminal if they, were left 
free.* 

*' It was considered proper then that houses of refuge should admit 
young criminals, together with those who were on the point of becoming 
such; to the latter the infamy of a conviction is spared, and all are 
saved from the stain of a prison. In order that no idea of shame should 
be attached to the being in a house of refuge, a name is given to 

* " We ascertained on visiting a house of refage in New York, that more than half 
of the chilchreii admitted there ap to that time, came tcfit in consequence of misfortunes 
which did not spring from themselves. Thus, out of 5S0 children, 135 Had lost their 
father, 40 their mother, 67 were orphans, 51 had been led to crime by flagrant 
misoondact or want of care on the part of their parents i and there were 47 whose 
mothers had married agun. 
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the establishment associated only with the idea, of misfortune. The 
house of refuge, though containing a certain number of criminals^ 
is not consequently a prison. He who is detained there does 
not undergo a punishment \ and in general, the order under which 
children are sent to the refuge, has neither the solemnity nor the forms 
of a judgment. And here we must take notice of a fact which appears 
to characterise the institution. The magistrates who send the children 
to the refuge, never ^x the length of time the young delinquent is to 
pass there 5 they only direct his being placed in the house, which from 
that time has all the rights of a guardian over him. This right of 
guardianship expires when the child attains the age of 21 ; but before 
even he has attained that age, the managers of the establishment may 
take him out if his interest requires it. 

" The house of refuge holds a middle place between a college and a 
prison : young delinquents are received there much less with the view of 
punishing them than in order to give them that education which their 
parents or their ill fortune has withheld from them ^ the magistrates, 
therefore, cannot fix the term of their remaining in the Refuge, because 
they cannot foresee what extent of time will be sufficient to reform the 
children, or to correct their vicious propensities.* This care falls to the 
managers of the establishment, who, seeing the children daily, can judge 
of their improvement, and point out those who may be set at liberty 
without risk : even then, when a child is released for good conduct, he 
does not cease to be under the eye and care of the managers until he has 
attained his twentieth year 5 and if his conduct does not answer to the 
expectations formed of him, they have the right to recall him to the 
House of Refuge, and, moreover, the power, in order to force him to 
return, of taking the severest measures. 

" Some objections have been raised in Pensylvania to the legal power 
given to the houses of refuge of shutting up individuals who have com- 
mitted no crime nor undergone any sentence : such a degree of power 
It has been said, is contrary to the constitution of the United States; 
besides that, the power given to the managers of the establishment, of 
shortening or prolonging at their will the length of the detention, was 
of too arbitrary a nature to be tolerated in a free community. Theo- 
retically it would be difficjilt to answer these objections : it w^ never- 
theless well known that nhe houses of refuge mitigated the misfortunes 
of young criminals instead of aggravating them, and that those young 
people not under sentence confined in them, were so far from being the 
victims of persecution, that they were only deprived of that liberty 
which would prove fatal to them. 



* " The different authorities who have the power of sending children to houses of 
refage are : 

" 1st. The courts of criminal justice. 

** fdly, The police officers. 

" Sdly. The governors of the almshouses; 

" The revised sUtute of New York, pt. 4, tit. 7, c. 1, s. 17, is aa follows: — ^ In- 
stead of condemning a convict felon under sixteen vears of age tp the central prison, 
the Court maj order his detention in the House ol^ Refuge established in New York 
by the Sodety founded to reform young delinquents, unle» the Court receives notice 
from the said Society that the House of Refuge has no vacancy.' " 
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** Bat these objections have disappeared. Not a voice is now raised 
against the houses of refiige. We can conceive^ nevertheless, with what 
caution those whose office it is to send children to these establishments 
ought to use their power, when we reflect that they have the right of 
separating the child from the father and mother, and that they are 
called upon to exert this authority in cases where the parents alone have 
to reproach themselves with the disorderly conduct of their child. The 
law has foreseen the possibility of abuse, and has endeavoured to supply 
a remedy: the child has the right of appeal, according to the law, 
against the decision of the magistrate who sends him to the Refuge. 
The parents have the same power) and examples are not wanting of 
this right being exercised. 

*^ On the other hand, it is not persecution and tyranny that are to be 
dreaded in these establishments. As it is desirable that there should not 
be the same severity in the House of Refuge as in a prison, so it would 
be attended with danger to permit the indulgence and the merely men- 
tal pursuits of a school. But certainly if these establishments in Ame- 
rica deviate from the true object of their institution, it is less in leaning 
towards too much severity, than in being inclined to too great leniency. 

" The fundamental principles upon which the houses of refuge are 
established are simple. At New York and at Philadelphia' the children 
are separated during the night in solitary cells ; in the day they are 
allowed to communicate. Separation at night seems absolutely required 
to preserve . good morals, but it is not necessary during the daytime : 
absolute solitude would be dreadful to children, and silence could only 
be maintained by chastisements too horrible to think of. Besides, the 
depriving them of all social intercourse would be very mischievous, for 
without it children would make no progress whatever. 

** At Boston they are not separated either night or day, and we were 
not told that communication at night was attended with inconvenience; 
but the danger of it is not the less great in our eyes, and is only averted 
at Boston by a zeal and vigilance so extraordinary, that it would be vain 
to expect it always from those even the most devoted to their duties. 

'* The time of the children is divided between schooling and labour: 
they are taught all elementary knowledge which will be useful to them 
in after life, and also some trade which will afford them the means of 
existence. Their mental exercises give to the establishment the appear- 
ance of a seminary, and their labour at different trades is on the same 
plan as in a prison. These are the two principal features which cha- 
racterise the House of Refuge. 

*' Their instruction is not limited to the mechanical arts and the de- 
velopment of the mind ; an effort is made to form the heart, and to 
inculcate in them principles of religion. Mr. Hart, superintendent 
of the House of Refuge at New York, often told us, that without the aid 
of religion his exertions would be almost vain. 

" When the young delinquent enters the Refuge, the superintendent 
informs him of the rules of the establishment, aqd gives him for his 
guidance these two remarkably simple rules : 1 st. Never tell lies. 2dly. 
Do your best. The superintendent then enters the name of the new 
comer in the great register of the conduct book. This register oontatns 



1 29 Haum of Refuge for Juvenile Offenders. [Feb. 

every information lespecting the children. It Btates, itf ncrfy as possis- 
blc, their former life, their conduct during their stay in the house, and 
their future conduct. The child is then placed in the class most suitable 
to him, according to his age^ and character as far as known. Mr. Hart, 
of New York, distinguishes the first class as formed of chUdren who do 
not swear, who do not lie, and also who are as attentive in the school as 
in the work-shop. According to Mr. Well's plan, at Boston, this same 
dass is composed of those who strive regularly and constantly to behave 

well. , « ^ 

" At Boston the admission of the child into the Refuge is accompa- 
nied with circumstances worthy of bring recorded. The establishment 
forms a small society, which may be compared to the great society of the 
world. In order to be received under its roof, the individual must not 
only be acquainted with its laws, and submit to them freely, but he must 
be accepted as member of the society by the whole community. Con- 
sequently this reception must be preceded by a term of trial, after whicb 
the candidate is admitted or rejected, according to the majority of votes. 
" In each house of refuge the individuals are divided into good and 
bad classes. Good or bad conduct decides the being admitted into the 
one or the other. The good classes enjoy privileges which are refused 
to the bad, and the latter are obliged to submit to privations from whicb 
the former are exempt. Eight hours at ieast are devoted every day to 
mechanical labour, by which the young people learn different trades, 
such as that of joiner, shoemaker, tailor and carpenter, &c. Four hours 
are given to the school. A prayer begins and closes every day. Three 
meals occupy each a half-hour. In fine, their day consists of about fif- 
teen hours, and there are nine far rest. 

•* Such are the regulations established, with little variation, in the two 
houses of refuge of New York and Philadelphia. They only vary ac- 
cording to the change of season, whiph influences the hour of rising and 
going to bed. At* Boston much more attention is paid to the moral part 
of education than in either of the others. Here only five hours and a 
half are devoted to mechanical labour ; and, besides four hours passed in 
tbe school, more than an hour is given to religious instruction; >and the 
children have every day two hours and a quarter of recreation. These 
leisure hours are not tbo^ which prove the least useful to the young 
people. Mr. Wells, the" superintendent, joins in all their games, and 
whilst the physical strength is developed by corporal exercise, the moral 
character is formed under the influence of a superior man, who, though 
present to their view, in reality does not enact the master amongst tbem, 
and whose authority is never greater than at the moment when he does 
not suffer it to be felt. 

'* In tbe school the children are taught reading, writing and arithme- 
. tic ; some knowledge too is given them of history and geography. The 
method most in use amongst them is that of Lancaster's system of mutual 
instruction. The children in geneni show a great aptitude in seizing the 
ideas presented to them by their teiKhers. It has been often remarked 
in America, that the children belonging to the houses of refuge are of a 
more intelligent class than any other ; and the nature of these establish- 
ments explains this fact : in general they are composed of children aban- 



1835.] Hou$e$ of Refuge for Juvenile Offenders. 123 

m 

dooed by tbeir family, or who hate run away from the paternal roof, and 
for thit reaaoD have early been accastopied to depend' on their own re- 
sources, being reduced to look to themselves only for the means of exist- 
ence. That they learn quicklv then is not sorprising. The greater 
number have, moreover, a restless, adventurous spirit, eager to learn* 
The same disposition which impelled them early to their ruin, becomes 
afterwards a powerful cause of success in the school. They are never 
refused any useful book which they desire for the purpose of improve- 
ment. In the library of the establishment at Philadelphia there are 
more than fifteen hundred volumes, alt for the use of the children. 

" Hours of labour are fixed for all, and none can evade them. Never- 
theless a task is set, which, beipg finished, the youth more active than 
the others may go to his recreatipn. There is a never-failing watchful- 
ness over the children even in their play hours. They may amuse them- 
selves together as much as they please, but anything like gambling is 
strictly forbidden. Health is considered in all respects. 

f* They are required to wash tbeir hands and feet every day. llieir 
clothing is always cleanly, and their food, though simple, is sufficient 
and wholesome. No one is allowed to eat of anything but that which 
the rules of the establishment admit, and water only is drunk. There is 
no canteen from which the children can obtain any additional meat or 
drink, and the utmost care is taken that none is procured for them from 
without. 

*' The board and clothing of the young prisoners are provided by the 
managers. The cbildrens' work is contracted for, and the restrictions 
are of such a nature that the contractor can have no kind of influence in 
the establishment. 

** At New York and at Philadelphia they permit the contractor to 
employ the children eight hours a day : Ave and a half only are allowed 
at TOSton. The contractor, or those employed by him, come to the 
House of Refuge, and teach the different trades required. Beyond this 
they are not allowed to hold any conversation with the young people, 
nor keep them in the work-shop one minute beyond the appointed time* 
We can conceive that on such terms the engagement with the contractor 
is not very advantageous in a pecuniary point of view ; the children are 
not' taught to work to make a profit of it, the object is to give them 
habits of industry, and to teach tbem an useful trade. 

'* Nothing is found in the United States similar to our proceedings. 
In the prison of the Madelonettes, destined for young ciilprits, in Paris, 
all discipline is laid aside by the contractor. He considers each child as 
his private property } and if the slightest effort is made to instruct the 
young prisoners, the contractor does not allow it. He says, ' I am 
robbed of those hours which belong to me.' He sees nothing but his 
own personal interest ; the interest of the children seems in no way to 
concern him. He therefore thinks only of making as much money as 
possible from their work. As a trade takes some time to learn, he 
rarely gives himself the trouble to teach it to the children ; he prefers 
employing them in such manual labour as requires neither skill nor 
address. This labour, gainful to him, is of no sort of use to the chil- 
dfcn^ who^ on quitting the house, are expert in no particular trac^e^*' 
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We cannot^ then, be surprised^ that to support a bouse of 
refuge is found more expensive than other penitentiary establish- 
ments. Onihe one hand, the young prisoners are better fed and 
better clothed than those convicted of crimes^ and also more ex- 
pense is incurred for their education ; and, on the other hand, 
their labour does not produce so much as that of those who are 
committed to prison for a length of time. We should soon see, 
too, that the young culprit quits the establishment as soon as he 
can be advantageously placed elsewhere. He is set at liberty as 
soon as he knows his trade, that is, as soon as ever his labour 
begins to be productive to the establishment. 

The houses of refuge in the United iStates are managed by the 
governors, and are not in the hands of contractors ; it is thought, 
with reason, that the system of contract, applied to all the 
branches of administration, would be inconsistent with necessary 
moral discipline. 

** Although, upon the whole, the maintenaDce of the young culprits 
is expensive, every thing seems combined to avoid, as much as possible, 
great cost. Tbe houses contain boys and girls, who, though under the 
same roof, are quit^ separate. But this proximity admits of employ- 
ment of tbe girls in work for the boys, which otherwise must be paid 
for. They wash the linen, mend tbe clothes, and make the greater part 
of the clothing worn by. the boys or by themselves ; they cook for tbe 
whole bouse 3 in this way, the expenses of tbe establishment are not 
only diminished, but tbe young girls are occupied usefully, whom it 
would be difficult to employ profitably in any other manner.'' 

This order of things is established and maintained by a mode 
of discipline which we shall now examine. Two means of in- 
fluence are employed : rewards and punishments. But in the 
application of this principle, we must make a distinction between 
the houses of refuge of New York and Philadelphia, and that at 
Boston. In the two first establishments, the punishments in- 
flicted on the disobedient children, are — 

1st. Loss of recreation. 

2d. Solitary confinement. 

Sd. The food being reduced to bread and water. 

4th. And in cases of great ofience, corporal punishments, that 
is, flogging. 

At New York the rules expressly authorize flogging. At 
Philadelphia, not daring to permit it expressly, it is not for- 
bidden. The distribution of punishments belongs, to the super- 
intendent, who has a discretionary power in the establishment. 

*' Whilst tbe young culprits, who have offended, undergo these dif- 
ferent punishments, according to the extent of their fault, rewards for 
merit are conferred upon those children who have behaved welL Be- 
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sides the distinction of belonging to the first classes, those who have 
been particnlarly diligent and well-behaved, wear, a badge of honour^ 
which distingaishes them from the rest ; the superintendent, in fisctj 
chooses a certain number of the best and appoints them monitors, and 
to them he confides a part of the duties which would fall upon himself ; 
and those upon whom this mark of confidence is conferred attach the 
greatest importance to the obtaining of it. 

" At Boston corporal punishments 'are forbidden in the House of 
Refuge j moral 'discipline is all that is used there, which is based upon 
the most philosophical principles. The intention is to raise the minds 
of the young people, and to^ make them anxious to obtain their own 
esteem as well as that of those about them j to arrive at which, they 
endeavour to treat them as if they were men, and members of a free 
society. 

" In looking at this as a means of good discipline, it appears to us 
that inspiring a child with a high opinion of his moral capability and 
his social condition, is not only the way to reform him, but also to 
render him more compliant. 

" It is a rigorous principle in the House of Refuge to inflict no pu- 
nishment except for breach of the laws of religion, of the municipal 
law, or of the regulations of the establishment. The following prin- 
ciple, extracted from the books, is rigorously respected. ' Inasmuch as 
it exceeds the power of man to punish disrespect to God, those who 
act improperly in matters of religion are only to be forbidden all par- 
ticipation , in religious offices/ This expulsion is held to be the se- 
verest punishment. I'elling tales of each other is strictly prohibited ; a 
rule that might be usefully received in France, where it is encouraged 
and practised by the most valuable prisoners. If a fault is acknowledged, 
the offender is forgiven. At Boston, also, a cotiduct-book is kept, in 
which the good and bad marks are entered by the children themselves. 
Every night each gives an account of himself for the day; and the 
entry is made upon this account ; which is usually more severe than the 
reckoning of a bystander would be ; and it is often necessary to niode>- 
rate it. In difficult cases, and where breaches of discipline are com- 
mitted, the difficulty is settled by twelve jurors chosen from the rest of 
the boys. Wherever a magistrate or a monitor is to be elected, the 
election falls upon him who has most votes of the whole body. These 
elections, and the duties of» the juries, are most serious matters to these 
citizens of ten years old. 

*' These minute details will not be thought useless, and it will not be 
supposed that we attribute much importance to the portion of. the svstem 
which makes these children politicians. But the plan is original, anA 
being consistent with the institutions of the United States, produces 
more effect than might be supposed. Whether it creates a respect for 
the law in after life or not, there is no doubt that in the House of Refuge 
it is of use in checking vice. It is, indeed, not difficult to see, that it 
is calculated to give an elevatipn of mind to the. boys. 

'* But other means of reform are not neglected. The well behaved 
enjoy great privileges. They alone are the electors and the qualified 
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candidates. Thos^ who are in the first class ha?e two votes, of which 
the rest cannot be jealous, because all may acquire the same right by 
good conduct. The good boys keep the keys ; they go out when they 
please ; and without asking leave they can visit any part of the house. 
Their words are taken on all occasions ; and their birth-days are kept. 
These various privileges are distributed amongst the class of good boys, 
some having one of them, and some another. 

'' The punishments inflicted upon the class of bad children are, the 
loss of the right of voting; of being elected ; of the privilege of going 
into the superintendents' apartments; of speaking to bim without leave; 
and of conversing with the other children. They are sometimes also 
panished by being made to carry burdens ; by having the eyes ban- 
daged ; or by solitary confinement." 

Such ia the aystem established in the Boston House of Refuge. 

" That practised in New York and Philadelphia is less peculiar ; but 
perhaps preferable. The Boston House of Refuge is, indeed, the most 
successful; but that is less owing to its peculiar system than to the very 
remarkable man who conducts it. The placing the children all together 
at night is the great fault of the Boston house ; its general plan de- 
pends, tooy upon a lofty principle, which is not easily comprehended by 
common men ; and it might fail if the superintendent did not possess 
v^t resources of mind. But in New York and Philadelphia the theory 
is simple : separation at night, classification by day, labour, and instruction 
may be insured without trouble in such establishments. The plan is 
capable of being contrived and continued without great talents. 

'* It is not to be desired that si^ccess should ever depend upon the 
superintendents ; who ought, however, to be chosen with the greatest 
caution. The individuals at the head of the houses of refuge at Boston 
and New York, Mr. Wells and Mr. Hart, may be taken as models for 
such functionaries. Steady zeal and unwearied vigilance are the least 
of the good qualities of these ofiicers. They are at once intelligent, 
mild, and firm. They are sincerely religious $ and thoroughly con- 
vinced of the efficacy of the system confided to their care. Remarkably 
tender in their own dispositions, they influence the conduct of the chil- 
dren more by touching their hearts, than by appealing to their under- 
standings. Thev look upon these children as their own } and discharge 
a duty delightful to themselves rather than a task which they have un- 
dertaken. 

'' It has been stated how young culprits are admitted into the houses 
of refuge, and how treated there. It remains to consider the principles 
which regulate their discharge, and how they turn out afterwanls.' 

'' The principle, that the detention is not for punishment, is never 
lost sight of. being sent in for their own advantage, the inmates are 
discharged whenever their discharge is likely to be for their good^ 
When they have learned a trade — when they are so much improved in 
habits and disposition as to be likely to behave well, they go ; but pot 
forlorn and unattended by the protecting care of the house. The super- 
intendent looks out for proper masters or families, to receive them as 
apprentices or domestics. They are never abandoned alone to evil asso* 
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ciaiet in tbe towns ; and the country is generally preferred for their 
futuige lives. At leaving the House of Retnge« they receive a letter of 
advice^ expressed in aflfectionate language^ and a Bible. It is seldom 
found advantageous to release them before the end of a year's detention ; 
and afterwards they are subject to the superintendence of the managers. 
If they run away from their masters^ they are liable to be recommitted 
for new terms of discipline as often as is necessary — for boys, until they 
are twenty years of age ; and for girls> until they are eighteen years of 
age. Whilst they are in service, the superintendent iLeeps'up a constant 
communication with them by letters or otherwise; of the advantages of 
which intercourse strilsing examples have occurred. 

" Such is the system of America, which in theory seems perfect* It 
is the young criminal in whom reform is most reasonably to be expect,ed« 
Honest feelings are far from being extinct in them \ the dispositions to 
be good only require to be roused. This system therefore seems to be 
exactly suited to their case, by finding for the deserted a protection, for 
the ignorant a teacher, for the vagrant, the disorderly, and the neglected, 
a course of religious instruction and industrious occupation, ft could 
scarcely fail to introduce good habits in the place of vicious propensities. 
There are however failures. The young girls who have b^n prostitutes 
are almost irreclaimable j and those bovs are the most difficult to be 
reformed who have fallen into habits of dfrunlLenness and theft, although 
they are less fatally lost than the prostitutes. It is generally thought in 
the United States that tbe mild discipline of bouses of refuge is best 
adapted to boys admitted under sixteen years of age, and to girls under 
fourteen years of age. If left in bad practices after these periods, a 
severer discipline seems necessary for their correction. 

** In Philadelphia more than half the subjects have left the houses of 
refuge reformed, according to tbe testimony of the superintendent. 

" in New York we examined the results ourselves. We took the 
cases in the register book one by one, and ascertained what had become 
of the boys, to tbe number of 427, who had been discharged ; 85 had 
behaved well, and 41 admirably ; the accounts as to 34 were unfavour* 
able ; as to 24 very unfavourable ; as to 37 doubtful or contradictory $ 
as to 24 rather good than bad;, and as to 14 rather bad than good. 
Out of 86 girls discharged, 37 had behaved well, 11 admirably; the 
accounts as to 22 were unfavourable ; as to 16 very unfavourable; as 
to 10 doubtful ; as to 3 rather good than bad ; and as to 3 others rather 
bad than good. So that out of 513 children received into the House of 
Refiige in the state of New York, more than 200 were saved from inevi* 
table ruin, and have been restored to a reputable position in society.** 

In their second chapter the Comntissioners thus proceed to 
remark upon the state of juvenile delinquents in France. 

** If France would adopt some of the chief rules of the American 
houses of refuge, the principal evils of her prisons would be corrected. 

'* By the law of France, culprits under sixteen years of age must not 
be confounded with older criminals ; and the former are to be confined 
in places which are designated houses of correction. Generally, however, 
young culprits and old criminals are at present mixed together in our 
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prisons. There is another important rule in the French law. One 
under sixteen, years of age, who has been accused, and is acquitted upon 
the declaration of being without discretion, is either to be placed in the 
hands' of his relations, or sent to a house of correction to be brought up 
in con6nement for any number of years fixed by the judges, not exceed- 
ing the age of twenty. This alternative signifies clearly enough the 
object of the legislature. If the relations appear to be capable of cor- 
recting the child's evil propensities, they are to have the future charge 
of him : if those propensities appear to have been stimulated by bad 
example at home, so as to risk future contamination, the house of cor- 
rection is to be open to him, more as a seminary than as a prison. But 
it is to be regretted that the asylums which have hitherto been prepared 
jjtterly disappoint the law : they are rather nurseries for crime than 
houses of correction j consequently the judges are averse to execute this 
law, and prefer the great risk of encouraging crime by absolute impu- 
nity, to the destruction of individuals who ought to be confined for their 
impnovement. A third provision of the French law is rendered useless 
in consequence of the wretchedly defective state of the prisons ; namely, 
the power given to parents to send minors who behave ill to a place of 
confinement, but who now cannot think of resorting to the law. 

" The discipline therefore of the French gaols, in reference to young 
culprits, requires- extensive amendment; which may be accomplished by 
imitating the American houses of. refuge. It might indeed be difficult 
■ to, adopt their plan entirely. The power of the police magistrate to put 
suspected young delinquents into confinement, and that of taking others 
from parents who are unable to Dring them up properly, might provie 
incompatible with our manners, as much as with our laws. But the 
way of managing houses of refuge in America will be highly useful in 
France, in reference to young convicts, as well as in reference to those 
who, being under sixteen years of age, are declared to have acted with- 
out discretion, but who are still unfit to be set at large. Once reform 
the French houses of correction, the wretched state of which now deters 
the courts from sending young culprits thither, and numbers of such 
criminals, 'of vagabonds and of common beggars, would be sentenced to 
their walls, who now roam about the streets until bad habits and bad 
company lead them to the commission of serious crimes. A reform to 
this extent might be made by building solitary night cells, and by intro- 
ducing, by day, labour and instruction alternately, as practised in New 
York and Philadelphia. 

" With this change, however, there must also be made another con- 
siderable alteration in the French system, if success is to be expected. 
The success of the Americans is in a great measure owing to the discre- 
tional powers given to the managers as to the detention or release of the 
children. They are very much guided in their determination as to this 

I>oint by opportunities offering for their disposal. They are constantly 
ooking out for such opportunities; and being entnisted with proper 
authority, do not lose them by delay. By the French law the director 
of a house of correction could not do this ; he must wait until the time 
appointed by the judgment is expired ; and the result is that, however 
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well disposed the young prisoner may have become^ he is generally thrown 
back by the Impossibility of honest employment. 

** This evil may be removed by a slight amendment oi the 66th arti- 
cle of the penal code, which distributes the accused under 16 years of 
age into two classes; first, those who, having acted with discernment, are 
condemned ; and, secondly, those who, having acted without ijliscem- 
inent, are acquitted, but who are detained for their own good. The 
first class ought to suffer the judgment pronounced by the courts. 
Their personal interest is of little consequence. They are not shut up 
in order to their own improvement only. The interests of society 
demand that they should be punished by way of example. The second 
class are otherwise circumstanced. They are secluded only in order to be 
improved by the public, when their homes would corrupt them. They 
are held to be only unfortunate, and society undertakes to do that for 
them, in a house of correction, which adverse fortuue has refused. They 
onght^not therefore to be detained for a specified term of years. Whe« 
ther they should be confined at all or not, ought to be still left to the 
courts to adjudge, according to the circumstances proved at the trial. 
But it seems unreasonable to require ^m the courts, at that period of 
the trial, to settle the length of time during which the confinement shall 
last, when their progress in improvement can alone furnish means of 
deciding that difficulty. It would be better to invest the inspectors and 
directors jointly with this duty. More attention would, in that case, be 
paid to their dispositions, and the proper moment for their release would 
be more successfully chosen, both in reference to their personal character 
and the opportunities that might occur for placing them as apprentices, 
or otherwise. This change of the law is of the first necessity ; it leads 
at present to great evils, the existence of which will excite little surprise 
when it is considered that the [xiwer conferred by this law has no legiti- 
mate restraint. It is impossible^ before experience of the effects of dis- 
cipline on the mind and heart, to judge how long the child should be 
confined, who is sent for improvement only, and not condemned for an 
offence. The execution of this part of the law is therefore arbitrary : 
and it is even often matter of accident whether the confinement ordered 
is till the fifteenth or till the twentieth year of age. Accordingly, cases of 
the most shocking absurdity occur under this law. The first point to b? 
settled in the trial of an accused, under'16 years of age, is, whether he 
acted with discernment or not. Suppose in the case of A. B. the result 
to be in the affirmative, and he is found guilty, the sentence will be pro- 
portioned to the offence, and extend probably to sifeis months only for 
punishment. But suppose in the case of C. D, the finding to be in the 
negative, and he is declared not guilty, the order will be to send him to 
the same house of correction for several years, for education. It may be 
said truly in cases like these to be better to be found guilty than to be 
acquitted. The law, not the judges, are in fault ; and it is only neces- 
sary to am^nd the laws, so as to enable the managers at their discretion 
to release the young culprits who are confined, but not condemned. 

" This change would make houses of correction really houses of refuge, 
calculated to produce effects upon the minds of the young inmates by no 
means impossible to be obtained. Without doubt, many other points 
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fobordiriatt to. this mint be ooinidered in order to- make the refDrm oom- 
plete. A principal one is, bow to excite an interest in the public mind 
upon this subject. Another is, what class of inmates ought to be in the 
i>ropoied houses. Another is, to settle their plan of management. An- 
cihet is their locality. Another their number. These, and other points 
which we have not entered upon, Tequire the careful caaminaiioo of en- 
li|;htencd men well acqusinted with the laws of France, Mth the habits 
Of the people ; and with the present state of the prisons. 

'' If the American system be attempted to be introduced into France, 
such circumstances must be removed as are impediments to its success. 
A grand difficulty is, how to distinguish the houses of refuge al once 
from schools, and from prisons. In America, they approach too nearty 
the character of schools, which may destroy their peculiar utility, since 
children, instigated by idle parents, may seek in them needlessly, what 
should be provided at home* Some of the severities, therefore, of priAms 
must be kept up in houses of refuge. They miist not be manaced with 
so much indulgence as to become the occasion of envy to the usolutely 
innooent. It ought not to be forgotteni that the abuse of philanthropical 
Institution! is Bi mischievous to society as the evils Which they are to 



cute. 



How much the reforms discussed in this Report are needed in 
France, may be inferred from the following statement, made by 
two zealous friends to reform in the management of prisons in 
Rouen in Normandy,- where perhaps as much pains nave been 
taken upon this subject, as can be expected from individuab an* 
supported by the government of that country. Until an extensive 
reform is introddced into its provincial administraition. 

*' It has long been cause of vun regret," said Dr. Vingtrinier, of 
Rouen, in 1826, " that many young persons, without experience and 
utterly ignorant, should be exposed to the pernicious example of the older 
prisoners of the worst character. The bad language^ the bad advice, 
apd the gross habits of hoary ofienders could only complete the ruin of 
these unfortunates. If they entered the prison iwslls unhabituated. to 
crime, they were sure to come out versed in the deepest depravity. The 
improvement hitherto made is imperfect; but it at least e&cts the great 
purpose of checking the career of iniquity heretofore absdutdy encou- 
raged. But it cannot be doubted, that the effect of the reform which is 
b^gun will be still more extensive." 

Such was the statement gf Dr. Vingtrinier, in 1826. In IB%B 
he repeated the statement in an appeal in the newspapers, ad- 
dressed to the public in behalf of foftber exertions m favour of 
young criminals. In 1830 the following appeal was pubHsbed at 
Rouen, by M. Barbet, for the same purpose. 

" The French penal code," says M. Barbet,* " has carefully provided 
for the young; even anUcipating the cases in which they may have acted 



* Evaf 9» la R6g6n6rttion Morale des Prisonniera, par M. An^ste Bariiet, ia ila 
Soci^Ci libra d'Eraulation de Roaeo, le ier Mars, 1831, a Rouen, 1851. 
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with, or witboul diioerniiient. Those who are almost too young to be 
able to speak, come under this law, and may be taken to a honse of cor- 
rection until of age. The object of such detention is that the children 
may be impn>?ed by it; if, howcTer, ^ir prison be nothing better tfaan 
a school of Tree, this object manifestlr fails. This is so clear that when 
the penitentiary system was about to be established in France, M. de La- 
rochefoucault-Liancourt induced the government to begin with a trial 
of it in the persons of the young. By bis interposition the ordonnanoe 
of the 9th of November, 1814, was issued, directing, that * all under 
twenty years of age convicted of crimes, taken indiscriminately from 
the prisons of Paris, and from those of the adjoining departments, shovild 
be assembled in one prison, to be appointed for thMi by the minister of 
the interior.' " 

Nothing could be more just or more wi8e,thaQ to direct tbe at- 
tention in the first place to the young, that portion of the inmates 
of prisons who have the longest time to live, and against whose 
crimes society needs the most protection. But bow was this welt- 
conceived ordinance executed? Alas, prjBcisely in that way in 
which all good iindertakings are executed in France. At first 
hailed with enthusiasm, it was soon put aside as Utopian, an epi^ 
thet which, to the superficial, is the signal for proscription. It 
gradually fell into neglect, and swelled the list of philanthropic 
plans which the ministers keep as illustrations of the fickleness of 
the people. 

'' The firm, however, are never daunted by discouragement. New 
entreaties were addressed to the government in order to secure its atten- 
tion to tbe young prisoners, although these entreaties were met by Uie 
old replies of want of money, and defects in the proposed plans. Some- 
thing, however, was gained by perseverance; in most at our prisons tbe 
young were separated from the rest. But they itill continued mixed 
together thenudoei; and the only discipline attempted, scarcely went 
beyond an appearance of good order. The most aoaqdoned were still 
left to demoralize, by their eril habits, tbe numerous little culprits whom 
moderate care might reclaim. 

*' One example, that of the Bic^tre at Rouen, which was under my 
official superintendence, may be referred to with advantage on this head ; 
and facts connected with it will afford the most satisfactory support to 
my arguments. 

" Our penal code limits the age of infancy, in regard to punishable 
crimes, to sixteen years. So that, although the civil ^e disqualifies all 
who have not attained twenty-one years of age from disposing of the 
least particle of property, capability of crime is attributed to the same 
individnals, if they are a day older than sixteen. No consideration is 
bad to weakness of mind, to want of education, to bad example. If 
the fact designated as a crime or a misdemeanour be once proved 
against a youth of sixteen and a day old he is imprisoned, or even exe^ 
cuted. The case is not imaginary. It is not long since youths oif 
seventeen were executed amongst ns; and at Lyons a boy, actually | 

not fifteen and a half old, was once put to death for high treason. 
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'' This inconsiderate distinction is particnlarljr injurious to the young 
before trial: if they happen to be upwards of sixteen years of age. 
After conviction^ such as are not more than sixteen undergo their 
punishment in a part of the prison allotted to them especially ; and so 
are placed at this important period of their Utcs in a pandemonium 
somewhat less infected than other culprits. But such as are a little 
older, however slight the cause of detention, are shut up without dis- 
tinction with o£Fenders of the gravest description — with men often con- 
demned and again caught — with those who are accused of forgery, of 
assassinatioui and of arson. It is impossible to doubt what must be the 
eflPect of whole months of contamination of this kind. When condemned 
they are also exposed to unchecked association with veterans in crime, 
who have studied the penal code with sufficient success to know when 
to stop, in order to be liable only to punishment by the correctional po- 
lice ; and who train these their scholars to commit the crimes which 
lead them to the higher courts. On the 18th of February, 1831, there 
were in the court of the Bic^tre at Rouen (that is to say, mixed with 
the common herd of prisoners for trial), twenty- four from fifteen and a 
half to nineteen years of age, whose offences were theft, vagrancy, and 
begging, and -who were liable to imprisonment for three months to 
one year.' The youngest of them had been already once convicted. 

" A separate part of the Bic^tre is appropriated to the convicts who were 
under sixteen when committed j but the bad arrangement of this prison 
renders the separation imperfect. When the visiting commission was 
established, these boys slept two and two in the same cells, a distribu- 
tion obviously calculated to produce the worst effects. It was accord- 
ingly prohibited as far as the accommodation allowed. The youngest 
were, however, unavoidably left together, to the great dissatisfaction of 
the commission, who were extremely anxious to have a separate cell for 
each boy. The necessity of this will be apparent when it is considered, 
that of ten, between nine and a half and seventeen and a half years of 
age, one had been twice convicted of theft; — that of twenty-nine be- 
tween eleven and nineteen years of age, three had been twice convicted, 
one tbrice, and one five times ; that thirteen, between thirteen and nine- 
teen years of age, were confined before trial for theft, vagrancy, and 
begging, along with convicts. To finish this picture it remains to be 
added, that at the time of the inquiry the prison contuned eleven girls, 
between ten and sixteen years of age, condemned to imprisonment, of 
whom several had been taken up in houses of ill fame ; and one, only 
thirteen years old, afflicted with the venereal disease. 

*' During the day, these children are unquestionably not left to them- 
selves ; but tliey are not duly separated from each others vices. The 
reading and writing class, for a few hours, under one convict master; 
the weaving class, under another convict master ; and the intended shoe- 
making class, are really of little more use than to prove the excellent 
wishes of the governor of the prison, whose means are unfortunately too 
feeble. The unfortunate children thus reached by the severity of the 
law, are not corrected as the law should correct its victims. 

'' Nevertheless the citizens, who thus neglect them, suffer from 
their crimes upon dismissal from this demoralizing abode; and can 
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only escape the conseqaence of the e?il by changing the system which 
creates it. Whilst confined they look upon labour with dread. Their 
parents have generally accustomed them to idleness^ yagrant liyes^ and 
to tbieying. They have the most urgent need of such kindly teaching 
as may give birth to honest feelines. Whilst compelled to undergo 
regular toil^ they must be treated justly, and even with gentleness. 
Above all, their task must he qffertd as a relief,* By appropriating out 
of their labour a little property to their own use, this reward wiU con- 
vince them by experience that from labour and economy alone men ob- 
tain happiness \ and by permitting some amusement even in prison, we 
must consult the necessity of their tender age, which requires relaxation. 
'* Such are my views ror the treatment of juvenile prisoners, which I 
insist upon the more urgently, inasmuch as they are either without homes 
or relations to gvide them. Or their homes and relations tend to demo- 
ralize rather than to improve them. Prisons, therefore, ought to affi>rd 
these unfortunate beings a true protection in a wise system of modera- 
tion and firmness, profitable industry and good instruction 3 bringing 
clearly to their view the means of redeeming past faults, and of recover- 
ing that rank in society, from which they have for a time fallen. If 
moral dangers only await them under their paternal roof, we are bound 
to give another direction to their grateful and quick feelings. Is there 
not a Deity to whom they will one day have to account for their actions ? 
and ought not the visitors of the poor amongst us to become their pa- 
rents in the difficulties by which they are surrounded, in order to prepare 
such account } The influence of those visitors may display itself most 
advantageously in what aflfects the children of the poor, by instilling prin- 
ciples of integrity into their young minds, in a degree calculated to 
conciliate all men to this new institution." 

Dr. Vingtrinier has introduced several judicious observations 
upon the treatment of young criminals, in a valuable paper upon - 
the reform ofpenal laws recently read before the Royal Academy 
at Rouen. This paper exhibits the intelligence of a great pro- 
vincial town of France in a favourable light; and it is peculiarly 
pleasing to an English traveller to find the most enlightened opi- 
nions of his own and other countries fostered in a spot abounding 
in recollections familiar to the history of his native land. 

" The celebrated Howard," says Dr. Vingtrinier, *' observed 
in regard to those who were surprised at his desire to do good to 
prisoners, that, if they would but reflect how few of their boasted 
virtues they could justly call their own, how often crime is really 
hateful to the man whom it leads to infamy and to death, how 
extensively mere circumstances influence men's conduct, they 
would then be more indulgent." — Howard, i* p* 25, ed. 1788. 
The useful innovations lately made in the criminal law of France, 
and in prison discipline, suflSciently prove that the opinion of 



* This is the leading idem of Mr. Uyingstou's new plan of first imprisouing con- 
victs j and, after some interval, offering them the reJt^ of voluntary work. 
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thiB great observer of human nature baa since bis time been well 
understood. Tbe moral reform of prisoners is now an object of 
tbe law, in addition to punishment; nor is it taught to inflict 
upon any^ sufferings beyond those which the interest of society 
renders necessary. Scarcely twenty-eight years ago, however^ 
when the new system was thought of, many physical evils, 
equally barbarous and useless, were added to the punishment 
decreed by the law. Close confinement and chains, torture, 
prison fevers, the small-pox, scurvy, the itch, carried off many 
and tormented all. Besides all this^ the want of occupation, 
the dreadful source of 0uiny vices, gave them up to immorality, 
and rendered a return to virtue hopeless. At the present day, to 
punish is not the sole object of criminal laws. With more fore- 
sight, and more humanity, we now not only claim reparation by 
punishment for the wrong which a criminal has done to society, 
but we also endeavour to render him a useful member of the 
community, by teaching him how to labour for bis support. 

" It however unfortunately happens, that tbe improvement in the 
criminal law is not yet sufficiently extensive far attaining this philan- 
thropic objeot. 

'* There is no doubt of the concurrent facts of improvement in the 
management of our prisons ; of a relaxation of severity in executing 
the law } and also of a diminution in the number of our criminab. But 
criminal^ would probably be still less numerous if greater improvements 
were introduced into the laws. Experience in our penitentiary prisons 
has proved their use in really remrmiog criminals. M. Dupin has 
observed this in his work on the resources of France, and I have verified 
the observations in Normandy. From that experience may be added 
examples of sincere and lasting, penitence, similar to those which are 
insisted upon by Howard, Larochefoucault-Liancourt, and ,■ by De 
Chateauneuf. Had such reformed individuals been left to the old 
system of idleness and ignorance, and indiscriminate association with the 
vicious, Ihey would not have escaped from continued crime. In these 
cases the true end of the law has been secured. But if prisons ought 
to be looked upon as places of trial, the time of trial then ought not 
surely to be unreasonably prolonged. To look forward to many years 
of confinement must excite despair ; and the reward^ of good conduct 
is too remote to induce exertion. A sense of honour and justice is more 
common in the convict than we are apt to believe ; and ^ condemned, 
even for a grave offence, to a disproportionately severe punishment, his 
spirit revolts against the injustice. A young man of twenty-six years of 
age, who would readily admit the enormity of his crime if suitably visited, 
looks upon ten years* imprisonment as utter destniction ; and if personal 
exposure to the public be added to this, he considers return to society 
impossible, and abandons hope. It is therefore of the first importance 
to shorten the term of imprisonment now usual. 

" But tbe length of time to which judges have a discretion to sen- 
tence culprits, is not the only obstacle to their reform. The most 
serious, is the infamy attendant by the law upon the commission of 
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crime. Tbit is the more to be regretted when it is considered that 
the mass of offenders are under twenty-four years of age; a period of 
life at which the heart cannot be irretrievably hardened. The returns 
show^ that from sixteen to thirty criminds increase; and that they 
diminish after that period. How sad a sight is it to witness this class 
especially^ exposed to the contamination of confirmed criminals ; when 
they themselves must be still susceptible of good impressions, unless 
nature be a false parent. Punish them in another way, and they will 
beyond all question amend. Again, ibe branding of criminak is calcu- 
lated to produce none but the worst effects. It destroys the self-respect 
which all possess more or less, and from which the law ought to 
derive a guarantee to good conduct, instead of rooting it but of men's 
hearts.* . Of the same character with branding are all infamous punish- 
ments. They ought to be abdisbed without exception, and the way 
be kept absolutely free for the criminal's return to his place jn 
society. The strength of popular feeling against them is too violent, 
and all possible means ought to be taken not to aggravate that feejing. 
If the law will not adopt a more moderate system, and reduce idl 
personal punishments to simple penitentiary imprisonment, we may 
expect to see jurors repeat the mischievous course of shaping their 
verdictsf on the more moderate parts of the code, omitting all aggra- 
vating circumstances, which expose the accused to its severer enact- 
ments. 

" It would, indeed, be right to put an end to all personal exposures 
of criminals in pillories, and to all executions, lliey clearly do nat ef- 
fect the purposes for which they are employed. The people who attend 
them, do so from curiosity, and to gratify ^ desire to witness what is not 
common. I have also myself frequently noticed, as Howard did, that 
such exhibitions are rather occasions of debauchery and idleness than 
of serious reflection and improvement. If, then, it be clear, that cor- 
poral and public punishments produce no good effects upon those who 
witness their infliction, they are not likely to reform the criminals who 
suffer them. They are calculated, on the other hand, to crush the re- 
maining germs of rirtue which a better system would encourage. I 
have had proofs of the bad consequences produced by disproportion- 
ate severity of punishment. ' I have been coward enough,' said a pri- 
soner one day to me, ' to let them drag me to the pillory, when I ought 
to have died first. Now, therefore, there is no hope left for me to re* 
gain respect. My fate is fixed to remain a rascal ; and yet,' added he^ 
shedding tears of despair, * I was not born to infamy.'" 



* Brandhig has been abolished in France lately, and therefore we omit seyeral 
illustraUons stated by Dr. Viogtrinier of its ill effect. The following anecdote, how>' 
ever, is worth preserving. The French legislature of 1791 abolished the punishment 
of branding ; but Napoleon insisted upon its restoration, when the imperial coun- 
cillors, who were members of the legislature before, unhesitatingly returned to tlie old 
barbarism. 

At the Cape of Good Hope, and in some other English possessions, brandbg is not 
yet abolished. 

t The author sUtcs cases which have occurred in France, similar to those so 
frequent in £nglbh courts, of evadbg capital punishmeuts. 
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It cannot be too often repeated, that the less culprits are ex- 
posed to personal humiliations^ the more readily will their hearts 
resume a sound action, and vibrate in harmony with the rest of 
their kind. Self-respect may be recovered by them> undfer wise 
management; and it will especially revive under the new system 
lately introduced into some of the prisons of France. In that 
country an experiment is makings at the Madalonnettes in Paris, 
on a large scale. More than three hundred boys, separated, from 
men, are there subjected, in some degree, to the new principles ; 
and considerable improvements are likely to be made in the ma- 
nagement of the house. It has not been established long enough 
to furnish exaniples of reform ; and the recent information 
brought by the French commissioner from America, is received 
in season, to hasten the suppression of some errors into which 
this extensive undertaking was likely to fall. 

The provisional regulations of this establishment, which is 
called '' La Maison des jeunes detenus," are as follows : — 

The' inmates shall be divided into two great classes. The first 
IS to comprise those committed for trial, those who have appealed 
from sentences passed, and vaerants ; the second class is to com- 
prise all who have been definitively sentenced. 

The first class are to have a yard, a kitchen, sleeping rooms, 
and other necessary apartments, quite distinct from the second 
class. All of them who are under thirteen years of age are to 
have separate sleeping cells. They have the same sort of food 
as the second class, and clothes are provided for those who have 
none. 

The second class are to have one set of rooms for trial. All 
of them under fourteen years of age have a sleeping room sepa- 
rate from those above fourteen. There is also a portion of the 
house for those who behave ilU namely, a yard without trees, 
cells with single beds, and a distinct workshop. 

A portion of the house is set apart to receive those who behave 
particularly well, apartments of honour, which are furnished well, 
and open into a garden, with walks. These are to be better 
dressed than the rest; and, after being released, their future con- 
duct is to be watched and reported. 

In summer all the inmates rise at five o'clock ; in winter at six 
o'clock. They work till nine ; from ten to one ; from two to 
four. Their schooling is from half-past nine to ten o'clock. 

At work they may sing, but not make any irregular noise. 
They are to b^ punished by the superintendents, not by the con- 
tractors. The earnings are to be divided thus : — one-third for 
the house ; one-third for the boys every fourteen days ; and one- 
third for the boys when discharged. 
The punishments are to be carefully proportioned to the of- 
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fences. Besides those usual in schools of mutual instruction, 
they are also, — 1. Confinement in the punishment-rooms; 2. 
Bread and water; 3. Solitary confinement; 4. Dark cells; 6. 
Straw to sleep upon ; 6. To be deprived of the visits of friends ; 
7. To be deprived of play hours ; 8. To be tied to the foot of 
the bed, with the hands tied behind the back ; 9* Strait waist- 
coat; 10. Punishment dress; 11. A punishment box; 12. Ex- 
pulsion and commitment to a prison. 

The rewards are,— 1. To be removed to the rooms of honour; 
2. Dresses of honour ; 3. Pecuniary rewards ; 4. Annual prizes, 

?ublicly distributed; 5. Good marks in the register-book; 6. 
""he King's pardon and liberty. 

We shall not lose sight of this deeply interesting subject, which 
has the strongest claims, not only upon the attention of the le- 

f^islature, but upon the justice and benevolence of the public at 
arge. 



aet. vil— report on the courts at 

lancaster. 

Report of the Commissioners appointed to inquire into the Prac- 
tice of the Court of Common Pleas at Lancaster, and to con* 
sider the propriety of removing the Assizes from Lancaster. 

Anotheb proof is afforded by this Report of the injudicious and 
inconsiderate manner in which our legal reforms are conducted. 
While the question of local courts has been referred to the Com- 
mon Law Commissioners, a separate Commission is issued to other 
persons to inquire into the Courts of the County Palatine of Lan- 
caster; courts which are, to all intents,/oca/ courts, and which ought 
undoubtedly to have been brought under the consideration of the 
persons appointed to report upon the general question. That 
the opinions of both bodies of commissioners will harmonise, 
can hardly be expected, although Mr. Starkie is a member of 
bodi ; and the consequences, we suppose, will be, that the County 
Palatine will continue to form an exception to the rest of the 
country, not for any intelligible reason, but because, in the words 
of the Report, '* the courts of the County Palatine form an essen- 
tial part of die princely attributes with which his Majesty is 
invested as Duke of Lancaster.'' 

We are not aware that there is any thing in the geographical 
position, the natural productions, the trade and manufactures, pr 
the population of Lancashire, which can render it necessary that 
a peculiar system of administering justice sbouU prevail there, 
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differing from that In other parts of the kingdom. It is true that 
it is a populous and busy county^ distinguished by the importance 
of its manufactures, by its weighty commercial transactions, and 
by the general activity and industry of its inhabitants. It is true 
also that one means of promoting its prosperity is to aflfofd jus- 
tice and redress as cheaply and expeditiously as possible; but it 
is not true that every other part of the country has not the same 
claim to cheap and expeditious justice. If, however, we under^ 
stand the following passage from the Report, the Commissioners 
are of opinion that the system of administering law, pursued in 
Lancashire, is in some manner peculiarly appropriate to that 
county, and furnishes no argument for the establishment of a 
similar system elsewhere. 

*^ Under these circumstances, we have come to the conclusion that 
the jurisdiction of this court ought to be Continued. We are well aware 
of the great advantages which result from the simplicity of the judicial 
establishment in England, which, by confining to a limited number of 
judges, resident in the metropolis, discussions upon questions of law, 
whilst the same judges on their several circuits preside over the trials of 
fact before juries in their respective counties, tends at once to produce 
order and regularity in process, impartiality in the trial of issues, and, above 
all, those most important objects in the administration of justice, uniformity 
of decision and certainty in the rules respecting life, liberty and property ; 
and we are fully sensible, on the other hand, that the numerous disadvan- 
tages attending local tribunals in a country that ought to be governed by an 
uniform law, make them unfit for questions of difficulty or of importance 
in point of value. These considerations would have led us to a different 
conclusion from that which we have announced, if we had found that 
the courts of the county palatine were either unsatisfactory to any por- 
tion of the inhabitants of the county, that their practice was essentially 
different from, or more expensive or more imperfect than that of the 
courts at Westminster, that the use made of them did not justify the 
expense of a separate establishment of officers, or finally, that they exhi- 
bited any such defects as required the interference of the legislature to 
re-model them in any new form. But after an attentive consideration, 
we own that we think that the long existence of any institution, and 
the undisputed attachment of the people to it, are very cogent reasons 
for preserving it, even though it may not be possessed of that perfection 
which it is possible to imagine in theory, or even to attain in practice. 
The habit of appointing two of the judges of the superior Courts at 
Westminster to b^ tbe common law judges of the County Palatine, and 
the certainty that the same rule of law and the same impartiality were 
observed in County Palatine causes as in others, combined with a supe- 
rior degree of economy in tbe procedure, have served not merely to pre- 
vent any of that discontent which existed with regard to local tribunals 
in other parts of the kingdom, but to render the administration of justice 
in the courts of tbe County Palatine highly satisfactory to the large and 
important class of his majesty's subjects within their jurisdiction." 
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The reasons above alleged by the Commissioners for the con- 
tinuance of the County Palatine Jurisdiction; will fail to convey 
to others the conviction which tfaey have themselves derived from 
Ihem. " The long existence of any institution" is, in itself, no 
reason whatever for preserving it ; since both good a6d bad in- 
stitutions have a long existence. The long existence of Paganism, 
the long existence of the Catholic fait^ in this country, are sorry 
I'easQns against Christianity and a reformed religion. Change is 
undoul^tedly attended with a degree of evil, but the question 19, 
or ought io be, whether that evil is no^ more than counterbalanced 
by the effect of the change. If, without reference to that ques- 
tion, the point is to be decided by our veneration for " long ex- 
istence," all human improvement is -at an end. Nor does the 
'' undisputed attachment" of the Lancashire people to their 
courts appear to us a very cogent reason. Men are often as 
much attached to things evil as to things good ; and if tins argu- 
ment had been acted upon in the case of the Welsh Judicature, 
the Judges of England would never have obtained a footing with- 
in the principality. 

We are the more surprised that the Commissioners should h^ve 
adopted this style of argument ; because tfaey have much bettei* 
reasons with which to enforce their views. Simplicity, expedition* 
and economy — all which they attribute to the proceedings pf the 
Palatinate Courts — are much more convincing arguments, in our 
minds, than an antiquity transcending the conquest, or a strength 
of attachment which would prompt the Mayor of Lancaster to 
die in defence of his Court of Common Pleas. 

The Copnmissioners, therefore, recommend the continuance of 
the Palatine Courts, and enforce their reconimendation by the 
following comparison between Lancashire and the Metropolis : — 

'* By the last returns which have been mi^e to ParlifU3(ient, it appears 
that the County of Lancaster, already the seat of many of the most con- 
siderable towns in the empire, and abounding in all the natural facilities 
that give birth and vigour to manufactures and commerce, is rapidly ad- 
vancing in wealth and population to aii equality wi^ London and Middle- 
sex. Tho^e who have witnessed its progress, and are aware of the energy 
and enterprise which animate it, cannot doubt that, under the continued 
blessing of laws which give hope to industry and security to property, it must 
speedily surpass, in both particulars, the Metropolitan City and County. 
The superiority in wealth and population, which necessarily creates more 
frequent dei^ands for legal process and investigatiap, seems justly to 
claim for that part of the empire which possesses .these advantages the 
establishment of olicers connected with Courts of Justice ; and if this 
claim may fairly be admitted at present to the County of Middlesex, we 
apprehend it cannot with justice be ^denied to the County of Lancaster, . 
that it should retain those institutions which, in this particular, place it, 
as it is already, placed by its weip^tb and popidation, neady on a footing 
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with the MetropoUt. It may also be uf|;ed that, coomAamg the nttnre 
of that wealthy and of thoae traosactioni whicb prewml in the C^ouDty 
Palatine, being chiefly commercial* facility and diqiatdi in ibe adjatt- 
ment of legal controf eniet are qiaatt at cMential to its prosperity ai, to 
that of the MetropoUs itMlf/'--pp. 6, 7. 



It might be aapposed, that ^ facility and diapateb, an the ad^ 
justment of legal controversies/' are essential to the prosperity of 
other counties besides Middlesex and Lancashire ; and if tbese 
are to be secured by the Judicial institutions of the County P»* 
latiue, why is the rest or England to be denied the benefit of 
them? 

The Commissioners enter at some length into the practice of 
the Court of Common Pleas at Lancaster, end point out various 
changes in it which they think desirable. Those changes consist, 
for the most part, of an assimilation to the practice pf the supe* 
nor courts at Westminster, together with certain other improve- 
ments. The following suggestions widi regard to the forms of 
serviceable process are excellent: 

^'We propose, dierefore, that in cases of serviceable process, a writ, 
of summons should be substituted for the present writ of Capias ; 
that such writ should be issued under the seal of the court, req[uiring 
the party summoned to enter an appearance at the office of the pro* 
thonotary, situate jn Preston, within eight days ii*ter the service of the 
notice. 

** We recommend that the writ should also shordy state the cause of 
action, as that it is for debt on judgment, or- bond, or for breach of 
contract, for use and occupation, for work and labour, or for damage 
to the person, or lands, or goods of the plaintiff^ as the case may be. 
We thmk that this wotdd be preferable to a mere statement of the form 
of action, inasmuch as a description of the cause of complaint would 
usually convey more efifectual and substantial information to the de* 
fendant of the daim intended to be made than would be communi- 
cated by a technical statement of the fprm of action^ as that it was in 
debt, trespass, or trespass on the ease. But as the object of giviiV^ 
such information, in the first instance, is to enable the party served wtm 
process, at the earliest opportunity to make satisfaction or pay money 
into court, it would be proper to provide that such a general state- 
ment should not afterwards prejudice the plaintifi^ by reason of any 
variance between the writ and declaration, unless the defendaht could 
show by affidavit that he had been misled by the statement, and pre- 
vented frompaying money into court so soon as he otherwise would have 
done; and that in such case the defendant should be allowed to f^j 
money into court nunc pro tunc, and be placed in the same situation as 
to the costs, as if he had paid such money into court before tbe filing 
of the declaration. 

^ We also think that another collateral advantage of considerable im- 
portance may be obtained by, mean»-of the Writ' of Summons 7 that 
is/by requiring that the plaintiff should, in all cases, by a note indorsed 
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upon midi mimnoiii, giv« nodee to the defendant^ that on [^yment of 
anuB specified as the amount of the debt or dainages claunedi yridi 
a further sum, being the expense then incurred in suing out a writ of 
summons, which sum should be indorsed by the deputy prothonotary 
on suii^ out the writ, the plaintiff would acknowledge satisfaction ; 
but that in case such debt, damages and costs were not paid, the plain- 
tiff would not be precluded from recovering to a larger amount. 

** We think that such a notice would be beneficial, as it would, when 
die demand was just, enable the party sued to stay proceedings at the 
least possible cost, siid even in many cases without incurring the ex- 
pense of employing a professicmal adviser and agent for the purpose, 
but 9A a plaintiff might, in the hope of obtaining earlier satisfaction' 
of his demand, be willing to take less than was really due, it 
would be unjust that he should be in any manner concluded or even 
prejudiced by the ofier, if not accepted, in any subsequent stage of the 
proceedings. We also think it desirable that the writ of summons 
should give notice to the defendant, that if he made de&ult by not ap- 
pearing, the plaintiff would be at liberty to enter an appearance for 
him, and proceed to judgment and execution without furiher notice. 

** In order to afford the defendant an opportunity of settling die 
action at the earliest opportunity and at the least exjpeuse, we recom- 
mend that a defendant should, in all actions for debt or liquidated 
damyagea, be entitled immediately after the service of process, to a 
rule as of course for the payment into court of such a sum as he 
thou£^t {NToper, as the debt owing, together with the costs then in- 
curred, and indorsed on the process ; and that in case the plaintiff re- 
fused to accept that sum in satisfaction, and did not on the trial prove a 
larger sum to be due, the plaintiff should be nonsuited, or the de* 
fendant iduHild be entided to the verdict* In support of this sugges- 
don, we cannot do better than use the languase of professional g^ide- 
men of great experience by whom it was made« This ' would enable 

* the defendant to settle the acdon by payment only of a reasonable and 
' proper sum for costs, and would prevent any imposition by the plain- 
' tiff s attorney (or the person entrusted widi the process) of a greater 

* charge for costs than he was entitled to, which defendants are often 
' obliffed to submit to pay, rather than resort to the present course of 

* staying proceedings by summons and order before a judge, at the ex- 
' pense of at feast three pounds; this practice has been acted upon 
' m the county court of the sheriff of Lancadbire, for some years, 

* with great sidvantage, and for any thing that appears to us, would be 
' proper for aH courts."* An acceptance of the sum so paid into court, 
and costs, would frequently save the expense of filing bail or entering 
an appearance. We think it probable that the same rule might be 
advantageously extended to actions for unliquidated damages ; on this 
point, however, it would be desirable that the pracdce of die County 
Palatine Court ^ould be assimilated to that of his Majesty's Courts 
at Westminster."— pp. 9, 10. 

Had Lord Tenterden, in hi? '* Uniformity of Process** act, in- 

.^.^^l I !■. .11 ..11 III.. .Ill II 

* " See Sa|ae8tioiis from the Attomiet at Preston, Appendix to the First Report of 
ills Majest/s v^aunon Iaw Comnusiionen, 329." 
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troditeed theie improvements, it woiifd have fortiied a measure of 
incalculable advantage to the pubKc. But thns it is— ^a Aieastfre 
v^hich, if it had proceeded from the hinds of the Commoti Law 
CoAimissioners virould probably have carried into effect the valua* 
ble changes above suggested, is adopted by the Chief Justice of 
the icing's Bench, and pared down to suit his own opinions. 

The whole of the Report is, in substance^ a strong argument in 
favour of provincial courts, and those too not of a limited charac- 
ter, but with a very ample jurisdiction; What is the reason that 
justice is administered both more cheaply and more expeditiously * 
ra Lancashire than in other counties? Because all the proceeci^ 
ings are nfot transacted in London-^because there are offices 
within the county whence the writs issue, and where the general 
business of a suit is carried on. So should it be in every county 
of England. 

The sysiem of appeal . from the Court of Common Pleas at 
Lancaster, is pronounced by the Commissioners to be '' objec- 
tionable in point of theory, and in practice highly unsatisfactory," 
which might, indeed, have been expected, Mince it seldom happens 
that matters which are objectionable in theory are highly satisfac- 
tory in practice. The allowing are the observations on this 
h^ad: 

'' Another, and, as we conceive, the principal objection to the present 
system of administering Justice in the superior common law court of 
tpe County Palatine, is rounded, not .upon any defect as Co jurisdiction, 
but on the want of a sufficient number of judges to constitute an un- 
objectionable Court of Appeal, particularly on motions for new trialsj 
or the discussion of special cases made for the opinion of the judges, 
and the want of a court in the metropolis. The ordinary course is, 
to appoint two only of the judges of his Majesty's common law. 
courts at Westminster, under a commission every half year, to be 
judges of his Migesty's Courts at Lancaster. The necessary conse- 
quence is, that a litigant party, desirous of appealing from the decision 
of the judge who tries the cause, has not, except in case of a sjpecial 
verdict, any opportunity for such appeal, except to two judges, one of 
whom has tried the cause, and from whose decision an appeal is 
not unfrequently made. Such an appeal, objectionable in point of 
theory, isj in practice, highly unsatisnctory ; ancl the inconvenience is 
still further increased by the uncertainty of the place and time of the 
meetinff of the judges in London, and of procuring the attendance of 
counsel at times most convenient to the judffes. ti^ appears to us that 
these disadvantages may be removed, by the simple expedient of ap- 
pointing the barons of his Majesty's Court of Exchequer to be judges 
of his Majesty's Court of Common Pleas at Lancaster, under a more 
permanent cominission, in addition to the half-ybarly appointment of 
the judges of assizes; the judges of assizes StHl sittiiig at the ii^ljzes 
in hanco^, for the purpose of disposing of motions made there. Such 
an arrangement would^ we aj^rehend^ renieve the chief dbjectiofl 



1655.] Report on the Cefurts at LaheaHet. 143 

wUch at pTHOkt exists, and which excludes many iiAJK>rtarit dRMM 
from the County Palatine jtiritdiction. But in order to prevent mo- 
tions for new triah from being made for the mere purpose of delay, 
we recommend thtft it should be, as heretofore, discretionary with the 
judges of the County Palatine who attend the assizes, to grant or 
refuse a suspension of the Judgment, on application made as here- 
tofore to them ; and that m case no rule Nisi should be obtained, 
either from the judse at the assizes, or within the time permitted by 
hiiii for such a motion, tionk should be allowed, unless the party ap- 
plyhig for the same should give iMffi^iefit secarity fbr the final damans 
tthd costs, to "he approved by the proihonotary ; but that, in case of 
sQCh security given, he should be entitled tp Make such motion before 
his Majesty's Barons of the Exchequer,* as of right, within the same 
time, aiid in the same manner, as if the cause had been tried by virttie 
of a MiitiMiu from that court. 

. '" The reasons which prevail with us for recommending that the 
barons of his Majesty's Exchequer should be named as judges of the 
County Palatine m a permanent commission, rather than the judges of 
th^ Court of King's Bench, or Common Pleas, aire chiefly, that the 
present s'tate of the business in (hat court leaves it more open to any 
accessidti of bdsinei^s, and that the Coth-t of Exchequer seems, from 
its general constitution, the most proper to exercise st jurisdiction 
where any question regarding his Majesty's property may arise; but 
it would obviously, answer the same purpose, with regard to' the 
suitors, if it should at any time be his Majesty's pleasure to place the. 
judges of either of the other courts in such a commission. But for 
the purpose of preventing any further expense by this arranffement 
to the suitors, we would recommend that, upon any qf those motions or 
argutnents before the barons in the Court of Exchequer which now 
taxe plkce before the two judges of the County Palatine (and we pre- 
MiWe thev Mvld, fot their dwn 6onveniehCe, mfake the Court of Ex- 
chequer the place of business fbr the County Palatine during the tei'm), 
iifotice should be giveh to the clerk of one of the judges of assize, who 
should attend and draw up the rule or order of the court, in the same 
nianner as is now done at the Judges Chambers, unless it should 
happen, upon any modification to be made in the practice of the 
Court of Exchequer, that the officer then attending would be content 
to do the business, and transmit the order to the prothonotary of the 
County i'alatine, upon terms as reasonable as the present." — pp. 13, 14*. 

Here then we have another proof of the wretched state of Our 
law with regard to all appellate jurisdictions — no rule — no system 
—HO rest^Onable arrangement. Ill this instance the Court of Ex- 
chequer is named — and for what reasoils? 1st, "because the pre- 
sent state of the business of that court leaves it more open to any 
accession of business;" and Sdly, '' because it is the most proper 
to exercise a jurisdiction where any question regarding his ma- 
jesty's revenue may arise." With respect to the state of business 
in that cdurti it now bids fair to rival the King's Bench; and why 
any questtbti about his majesty's property sholild influence the 
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qipeal from the CSomnioii Pleas et Lancaster, we are at a toss to 
anderstaod. • Howeter, it is well that the Commissioners have 
not recommended an appeal to the Chancellor, or to the Privy 
Council* Until a real Court of Appeal is established, these di^ 
ficalties will be always arising. 

The question of removing the assizes from Lancaster is 
entered into at some length tnr the Commissioners* It is 
almost inconceivable that men mould have submitted so hmg 
to be .dragsed from their homes to a remote part of the county, 
to appear there as parties, as witnesses or as jurors, when no 
reason whatever exists for not holding the assises in the.po* 
ffulotts districts whence seven-e^hths of the business proceeds^ 
jBut'We suppose the long existence of the institutiott, has 
been a cogent reason for its continuance* This argument, 
however, has not prevented the Commissioners from recommend* 
ing a change, and they seem to suggest the propriety of holding 
the assizes at Preston, as the most central situation* •Should thia 
suggestion be carried info effect the error would be a most griev- 
ous one* The expense of nmintaiBing witnesses, from their own 
homes, which is the substantial outby in a cause, would still be 
incurred in every case brought from the populous towns of Liver- 
pool and Manchester* Preston is upwards of thirty mile* distant 
from both these places, and therefore, in order to procure the at* 
tendance of a witness, a journey of sixty miles must be made* Now^ 
it is obvious, considering the mode hi which business at Nbi Prina 
is conducted, that no party could be safe without summoning hia 
witnesses at least a day or two before his cause may be expected 
to come on, and thus the evil of calling the witnesses from 
their homes, which a removal of the assizes should prevent, would 
still be incurred. The iurymen, likewise, are generally resident 
in Liverpool or Manchester, or in the neighbourhood of those 
towns, and no advantage would be gained by them but the saving 
of twenty miles travelling* Why should not the assizes be held 
by adjournment both at Liverpool and Manchester? a change 
which would diminish the expense, both of suits and of prosecu- 
tions, at least' one half! To deny this to the inhabitants of those 
great and increasing townsi will be an act of the most gross in- 
justice* 

We are happy to be able to cite the following passage from 
this portion of the Report in favour of cheap law : — 

** It has been suggested, that to diminish the present expenses of suits 
by an alteration in the place of holding the Assizes, would be to encou- 
rage litigation to an inconvenient extent. With the greatest deference, 
however, to the judgment of those by whom this objection has been aid- 
vanced, we think that such apprehensions are not well founded, and that, 
if it were necessary to restrain an inordinate spirit of litigation, the object 
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cmghf to be attained by itrj different means. We tbink tbat tbe expense, 
tiomey Mid Qneertninty, wbtcb ere necessarily incident to litl|pstion, 
fomisb a snflcient protection against any excessive and dangerous in- 
crease. We apprehend that legal process is mnch more likely to be 
converted into the successful instrument of vexation and oppression, in 
the bands of a malicious and litigious plaintiff^ where tbe proceedings 
are costly and expensive, than where they are reasonable and moderate* 
To make law saits dear, in order to diminish their number, would not 
only be to incur tbe danger of making justice inaccessible to many, but 
would be wholly inconsisUnt with t£s policy lately manifested by tbe 
Legislature, iik reducing the expenses of suits by the repeal of all stamp 
dti&s OR law proceedings. Wt may observe, also, that the objection is 
praetleally refuted by experience, when it is considered that no incon- 
vevenee results in London and Westminster from cheapness of litiga- 
^bn, where little expense is incurred in procuring the attendance of 
witnesses on the trial of causes of action which arise there. 

*' We eonceive that were ft even politic and just to make law pro- 
eeecKngs eosily in order to repress litigation, yet that the obliging par- 
ties to lesort to a distant tribunal would be one of the most inconvenient 
and qtjeetionaUe means of effecting that object, because tbe burden in 
that case is felt in a high degree, not merely by the parties to a suit, but by 
jofors and witnesses, who surely ought not to be put to expense and in- 
convenience for the sake ot restraining a litigious spirit in others.- We 
Alak it probable that the remoteness from the assize town, from the 
soothem and populous parts of the county, greatly diminishes the nnm« . 
ber of causes tried. It would be diificult, without resorting to this con- 
sideration, to account for the great, disproportion between the number 
of causes entered for trial for the sittings in London and Westminster 
and of those that are entered for trial at Lancaster $ the former exceed 
the latter in the proportion of about twelve to one. This is a dispropor- 
tion which cannot well be accounted for, after making every reasonable 
allowance for the difference of population^ commercial importance, and 
the number of ^country causes tried at Guildhall or Westminster, with- 
out also taking into account the facility and cheapness of trial in cases 
where the cause of action arises in London or Middlesex. Were the 
sittings for Middlesex and London to be transferred to Cambridge and 
Oxford, so as to impose the same degree of inconvenience in point of 
distance on London and Middlesex, to which Manchester and Liver- 
pool are at present subject, it cannot be doubted that the present dis- 
proportion would be much diminished." — p. 19. 
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Art. VIII.^SHOftT REVIEWS OF BOOKS. 

1. What i$ Special Pkading? A Letter to Sir Thomat Denr 
man. Chief Justice of all England, S^c. ijc. l^c.in Answer to 
this CUie{tion : with a Proposafof Emendatums in the Forms of 
Actions. By William Theohald^ Esq. of the Inner Temple. 
8fo. London. 

The object of Mr. Theobald in the publication of this little 
tract, 18 to remove the erroneous opinions existing in the minds 
of many persons>with regard to the nature and advantages of 
that system of legal procedure which has obtained the name of 
special pleading, and which, in consequence, of abuses and cor- 
ruptions, has become, in the estimation of the public, a sort of 
opprobrium to the law. In the earlier part of his letter he 
snows, with great distinctness of illustration, that when applied 
to its true uses, special pleading is merely a logical mode of 
arriving, with precision and clearness, at the question, whether it 
be one of law or of fact, in dispute between the parties. 

This subject has been well treated by the Common Law Com- 
missioners, and no. person who has examined the various argu- 
ments carefully and > dispassionately, will deny that few methods 
have been ever devised better adapted for stripping a dispute of 
everything but the proper ingredients for judicial investigation 
than a simplified and well-directed system of special pleading. 
Not only is the attention of the judge called at once to the real 
point,^ but infinite delay and expense are avoided by the proof 
being confined to that which is really in issue. The evils of our 
present mode of proceeding arise from the abandonment or per- 
.vcfrsion of the true principles of pleading ; and it is of the highest 
importance that the true source of those evils should be pointed out. 

in their strictures upon the advantages of special pleading, the 
Commissioners appear to have considered the question chiefly with 
regard to the pleadings subsequent to the declaration, and have 
suggested, that in place of the general issue, or loose denial of 
the plaintiff's claim, which is now the usual answer to a demand, 
the defendant should be compelled to state in bis plea the specific 
grounds of his defence. The mdde in which the plaintiff's claim 
is stated, appears not to have been considered a matter of equal 
importance^ and it is to this point that the greater part of Mr. 
Theobald's observations are directed. 

*' Having explained," he says, " the nature of the different pleadings, 

and suggested a substitute for the existing mode of enforcing due 

formality, the different forms of action next require to be considered. 

What is an action ? A means of enforcing some right 3 aright to damages, 
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right to rettitation, &c. ; which topposes lome other right infrinced, 
and in the infraction of which originates this right of action. A rorm 
of action therefore, defined with reference to its objeelf is that peculiarity 
in each action which adapts it to the particolar variety m right in 
question ; and what can this pecnliarity be, bat a mere peenliarity of 
statement, showing that such a particular right, as distinguished from all 
other liinds, has been infringed upon ; and U> show this, it is obrioua 
the real facts, and only real facts are necessary. Now, of the existing 
forms of action, only one or two accord with this essential idea of aa 
action ; the. peculiarities of the others are fictions. To reriew them^ 
take first the action of indebitatus assumpsit, a form applicable to a 
tradesman's common book debts, and therefore the roost freqtient kind 
of action. Suppose the demand to be for goods iold and delifered. 
The declaration states that on such a day the defendant was indebted to 
. the plaintiff so much, for goods sold and delivered to the defendant at 
his request ; and that being so indebted, in consideration thereof he 
promised the plaintiff to pay him the money mentioned ; but that he had 
disregarded his promise, and had not paid the money, to the plaintiff's 
damage of so mucb* Now, a debt upon a sale, and its non-payment 
being alleged, the defendant is thereby shown to be under an obligation, 
for the enforcement of which the plaintiff is entitled to an action. Of 
what use then are the allegations that the defendant promised, that the 
sale was at bis request, and that the non-payment was to the damage of 
the plaintiff } Of no real use ; but they «re essential, as the peculia* 
rities of this form of action, and a special demurrer would lie for the 
omission of any of them. If it is said the law implies a promise; I 
ask of what use is the imp1icati64i, except to justify the form which is 
the subject of objectron. The object of the declaration is to show the 
defendant primd facie under an obligation. The fiction, of a promise, 
the fiction of a request, which are not necessary to constitute the obU« 
gation, ought not to be required in the declaration." 

After some further illustrations, from the Actions of Trover 
and Detinue, Mr. Theobald proceeds — 

'' I have dwelt thus largely on the subject of the forms of action, for 
two reasons : first, that they afford the ground-work on which the 
opponents of specjal pleading raise their main battery for the demolition 
of the rest of the system ; and I confess I would take the same 
position, if the existing forms were essential to the system -, and secondly, 
in the hope of inducing your Lordship, to whom the public look up as 
a constant guardian, to request of his Majesty's Common Law Com- 
missioners a reconsideration before they finally dismiss this subject. 
Their only remarks upon it are contained in a brief passage, beginning 
as a summary of the opinions of others, and ending with their own 
opinions ; but which affords not a glimpse of the opinions, by no means 
peculiar to myself, advocated in this letter. To what other conclusion 
then can I come, but that these they have not considered. ' An opinion,' 
say they, * is entertained by some persons, that all distinctions as to 
forms of action should be abolished.' Now, I am not of this opinion j 
nor do I think it practicable. I onlv propose to substitute for distinc* 
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liom wbidi are wholly iictitioiii, dfothictioDs wbicb will eomspond 
with tbe real differanccs in tbe caiiflct of aetfon: — ^ And thai the 
pbHitiff sboald be allowed to state the cirrnoistanees of bis claim or' 
eomdbiiit in ordinary bmKoage, free from all restraint of technical 
SMtbod/ Nor am I of this opinion, unless by ' tecfapicid method' is 
meant some method opfwsed to logical method, iemd indefensible with 
NMkm to the prindfdes ^ soond reasoning* As for the ' whereasV 
' htnUdomf* and * to wits,' ther bad much hetUr gire piece to or^^ 
aary laagnafj^ ordinary modes off expi^ion, ' And there tm other», 
who^ withoot rejecting forms of action altogether, think that those 
which are now established should be resdved into more convenient and 
simpler dirisions/ I am not sore that I nndersUnd the riews of this 
elaas of persons. To a certain extent they seem to approve of tbe 
existing mms of action, bat they propose to resolre them into difeent 
dMdons. Is not this the class with whom opinions are mere flsatter of 
ooDvenlence and sentiment ? Seeing a nomber of nnprejndlced persona 
opposed to the existing forms, this is their compromise. They would, I 
snppose, disallow the choice which the fdaintm has at present In some 
eases iMKween twodr more forms, trespass md trover, ease and assompsit, 
trover and detinue, or debt and moAitaiui anumpiH, and appropriate 
each form exclosively to a particular kind of wrongs. But prcMbly 
tbey do not pereeivey that to accomplish this, rights must be previondy 
catalogued and classified -, a task which would nec«Mari]y fail, for want 
of lawyers who are sufficient jurists, and juijsts who are suAeient 
lawyers, to undertake it. Besides, the jurists would repuiBate it, as 
laborious for a puerile object. ' We (the Commissioners) cannot, how- 
ever, persuade ourselves that with resBCAt to-the forms now in common 
use, any considerabla-^aoge' would be expedient, with the exception 
only of the new shape which in our second Keport we have proposed to 
give to the action of ejectment* It is not that we lUfe insensible to 
certain imperfections and inconveniences incident to these forms, for we 
feel that their classification is arbitrary and otherwise defective. < But in 
this, as in so many other cases, we are presented with a choice of 
difficulties. To those who have observed the inconveniences which in 
other systems of judicature are found to flow from the want of fixed 
forms of action, it will scarcely be doubtful that they are an invention of 
real merit and importance. They tend most materially to secure that 
certainty Id tbe right of action itself, which is one of the chief objects 
of jurisprudence f they form a valuable check to vagueness and prc^ixity 
of statement ; and in this and other respects they are essentiui to the 
convenient application of the rules of pleading, a system the great 
advantages of which" we have elsewhere endeavoured to illustrate.* 

" Some of the attributes which properly belong to special pleading are 
here ascribed, improperly, to tbe forms of action. The concluding re* 
mark, however, contains the real question. Are tbe existing forms es- 
sential to the convenient application of special pleading? They are, 
say the Commissioners ; and the Commissioners therefore propose to 
retain them, excepting only one, with all their fictions. But do the 
learned Commissioners see tbe consequences of this opinion ? It is an 
admiission fatal to the system of special pleading. The opinion of th^ 
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pobtte It imoooeiliMjr oppoied to the continvaace of legal ieiione. Be 
ttboiitbed tliejr »«H : aoil with tbem will be abolblied ipedal pleading 
if it dcpendt in any degree on Hctiont. B«t I contend thai Actions are 
inenncialent with special pleading, and that their abolition it n ectt t ary 
for itt perfectioii. flnppote the defendant, in Tirtne of ancient preen* 
dentt» were allowed to antwer the fictiont of the dechir»tion hj tome 
other f ctiont } or the plaintiff were allowed in bit replication to antwer 
the defaidant'i iaeU 1^ mw lictiont. Would either the plea or the re- 
pikaiion be contittent with the principles of special pleading ? What 
then iniket fictiont hi a dedaration contittent with tpecial |riending ? 
If the dteiamtioa contained nothing bat fictiont, and the tnbte^vent 
pWadlngt were tpedal. It it manifett the effect of the fictiont woold 
pdtf be to add one ntdctt Hnk to the length of the pleadiogt : and if 
At dt ehrati o n contittt not tolely of fictiont, the snbtcqnent plendingi 
teiale only to the litctt and refect the fictiont ;--whai then it the nse of 
ftetiont ? Of the diierent fictiont of the diiereot fornt, the werit and 
importance of each matt be abont eqaal. The action of ejectOMOC the 
CamwMaofBn abolbh on acconnt of itt fictiont. Why then not eindi- 
cate the fictiont firom the other actiont ? Be^aote, say they, the abeenee 
of fined formt it foond to occation incoofcntences in other jodicatories* 
Yet in the next* previons •sentence oar timed forms,-* that is, oor fictiont 
(for it it the fiction which finet the form and mahes it arbitrary,) are 
also charged as being attemled with incouTeniences. There are incon- 
fenieoeet witfaoot, anid inconreoiences with, fictions \ therefore we will 
Main the fictions* Or, if the meantnff is* that in some other jodicato- 
ries inconreniences arise from the total want of forms, and in oor own 
fnm the pecatiarity of onr forms, what ooght to have been the practical 
conelusion ? Surely, the amendment of our forms in the faulty part) 
the excision of the fictions. 

*^ The Commissioners proceed ; ' If forms of action then are to be re- 
tained, we think it better to adhere to those particular forms to which 
we han>t hem accustomed, than to explore forms framed upon new prin- 
ciples.' Yes, practice malies perfect, and reconciles to that which has 
not the sanction of any avowabl^ principle. But erery year a new ge- 
neration, is rising unaccustomed to the old forms, and a new age is risen. 
Besides, the forms wanted are forms framed not on new principles, but 
on principle. * Much confusion,' it is added, ' and uncertainty at to 
the right itself, would probably be generated by sucb a change $ and so 
much of our course of pleading would also be unsettled by it, that in 
tbis point of view alone more would be lost than gained. In short, to 
innovate to any considerable extent upon this part of our iuridical sys- 
tem would in our judgment be to disturb foundations, and to endanger 
the safety of the whole structure.' Now, to these remarks, coming from 
persons of great learning and experience, I am disposed to assent, as 
conclusive against any forms whatever framed on new principles. But 
it is obvious they bear no relation to any change governed by established 
principles j and even were they so intended, being merely general, their 
weight as against the reasons in support of any specific change not ac- 
tually in the contemplation of the Commissioners, must be confessed to 
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be inconsiderable. On the opinion that fixed forms of action secure cer- 
tainty in rights^ I will only remark, that it well attests bow complete in 
the legal prrofession is the divorce of law from jurisprudence. What fol- 
lows the above remarks relates merely to the abolition of certain forms, 
now so rarely used u to be almost obsolete. And, in conclusion^ the 
Commissioners say, ' We propose then to simplify the Law of Actions 
by discontinuing all those which are now maintainable between subject 
and subject, the following usual or well-known modes of jemedy only 
excepted; viz., Covenant, Debt, Detinue, Dower, Ejectment (under its 
new form and denomination of Plea of Land), Mandamus, ProhibitioB, 
Quare Impedit, Replevin, Scire facias, Trespass, and Trespass on the 
Case (including Assumpsit and Trover).* 

" To oppose a difficulty instead of an answer to the above remarks, 
there are some equally attached to the existing forms and fictions as the 
ComvBon Law Commissioners, who would say, ' By abolishing fictions 
you contribute to disturb ancient foundations, and you offer no adequate 
forms in the place of them." I reply. Your phrase is unnecessarily 
alarming : you cry. Fire, fire, fire ! without the appearance of a spark 
to justify it. If you come to me to reason and advise, I request you to 
drop all party watch- words. I disturb no foundation^. What I pro- 
pose is to strengthen foundations, by removing a heap of what time has 
converted into obnoxious rubbish, ^^e inadequacy is not in my recom- 
mendation, but in your own power of conception. True indeed I offer 
no fixed forms, because it is obvious there are no fixed cases ; — as many 
plaSntiflfs so many different cases j'^but there are principles and rules 
applicable to all cases : and what I contend for is, that as they have been 
applied to some and that a majority of cases, they should be extended to 
ail cases. The form of action should be an expression of the facts of 
the case ; not the irrelevant facts as a party states them to his friend or 
attorney, or legal adviser ; nor mere circumstances which are on^y evi- 
dentiary of the facts : but the facts such as by law are inductive of the 
right claimed by the plaintiff. Of such forms I have hinted examples, 
and some of the existing forms are drawn on this principle. For in- 
stance, the action of Covenant. The declaration stat s, that by a deed 
of such a date, made between the plaintiff and defendant, the defendant 
covenanted to pay the plaintiff such a sum of money on such a day; yet 
he had not paid it on the day appointed nor since. Or, by a deed of 
such a date, made between the plaintiff and defendant, the plaintiff de- 
mised certain premises to the defendant for such a term, and the defen- 
dant covenanted to keep them in repair during the term 5 yet he had 
not ke'pt them in repair during the term, but on the contrary had suffered 
them to become dilapidated in such and such particulars. What more in 
a declaration can be required ? What fictions are here necessary ? The 
action on the case ex delicto also is a statement of the real case, or so 
mtrch cf it as is necessary to support the action. This action, therefore, 
and the action of covenant, though called different forms, differ only as 
tbe cases differ ; and as forms must differ, unless indeed for every casb 
we give eome one fiction for the parties to toss up, and say they have a 
right, and then wager the facts and tbe law upon it.** 
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2. CIVIL LAW MAMUSCBIPTS. 

« 

Recherehes mr plusieuri Colleetiont inidUu de D6cr6tale$ du 
Moyen Jge. Par Augustin Tbeiner, Docteur en Droit, Sec. 
Paris. 8vo. 1832. 

New proofs are daily produced, that imperfectioDs io existing 
laws may be easily lessened by careful researi^hes into existing 
materials, by means of which their texts may be corl-ected. Upon 
the Continent such researches are beginning, to assume an or- 
ganized character, although until lately the burthen of making 
them has been too much left to the activity of private individuals. 
The School of the Charters now established in Paris, and the 
revival of the Fifth Class of the Institute, are circumstances 
highly favourable to extensive and accurate inquiries into the foun- 
' dations of law- It begins to be felt, that a knowledge of the 
past is not useless towards a due improvement of existing insti- 
tutions ; and deep learning and enlightened industry are fopnd by 
lovers of free government in modern times, as by the Miltons and 
Seldens and Hampdens of the seventeenth century, to be per- 
fectly compatible with sound, popular opinions. It will depend 
upon the direction to be soon given by Parliament to the labours 
of the Record Commission, whetlier Great Britain shall share 
largely in this improved spirit. 

Of the private individuals devoted to inquiries into manuscripts, 
few have been more successful than Professor Haenel, Of Berlin ; 
and Dr. Theiner, of Breslau. 

Professor Haenel's Catalogue of Manuscripts in different parts 
of Europe, published in 1830, included for England only those 
in the very important collection of Sir Thomas Phillips, of Mid- 
dlehill. The Record Commission could not do better for several 
years to come than to complete the Professor's labours. To 
collect into one spot in London the Catalogue of all the masses 
of public manuscripts, and to verify those catalogues well, would 
require much care. The owners of private manuscripts on sub^ 
jects interesting to the public, would doubtless contribute largely 
to such a collection. 

Dr. Theiuer's Resear/:hes, dedicated to Savigny, are of a more 
recent date. They treat of the author's discovery at Brusselsy 
Bruges, and London of various canon law manuscripts of the 
11th, ISth, and 13th centuries. 

The success of Dr. Theiner in London seems to illustrate a- 
curious and important point in church history. A collection of 
decretals by Bernard of Compostella had been rejected by Pope 
Innocent III., because it contained, as authorities, what had not 
received the papal sanction. Bernard seenied to diminish the 
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•uprenucjT of tbe Bishop of Rome, aad tbecefore ^ Pope took 
pains to supersede him by causing a new collection to be intro* 
dttced into the Great Law University of Bologna* The old 
lawyers, however, placed much reliance on the wows of Bernard; 
and in after times Cujas, die Pitfaous« Baluziusi and olb^^i made 
laborious inquiries after early and authentic copies of it. They 
examined all die libraries in France for this purpose, but without 
success* Equally fruitless were the researches of Antoine Au- 

{usdn for it in Spain, the country of the author. Dr« Theiner 
as been more fortunate; and as the result of his visit to England 
for the sake of the stores which remain hidden here may ex- 
cite just attention to those stores on the part of their keepers, we 
give his modest account of his visit in his own words : 

'' Ce probl^me historique paraissait done devoir rester sans solu- 
don. Cependant la lecture d'un catalogue d'une Biblioth^qae d'An- 

fleterre, dite Jacob^nne, me fit soup9onner que le manuscrit de cette 
^tblioth^ue, intitule : Innocentii III. Decretalum Brmarum per Ber* 
nardum Composteilanum, pourrait bien ^tre Touvrage que Ton croyatt k 
jamais perdu.* 

** Pendant mon s^jour k Londres, je fus assea heureux pour trouver 
dans la Biblioth^que royale du Museum britannique un manuscrit con- 
tenaut la veritable collection de Bernard de Compostelle.'t' Ce manu- 
scrit, cdt6 9 B. XI., est sans aucun doute celui de la BLbliotb^que Ja- 
cobeenoe, qui se troave depuis long- temps r^unie a la Bibiiotbeque 
royale du Museum britannique. { 

** he catalogue de cctte derniere Biblioth^ue ne le d4signe que sous 
le dtre de : JnnocenHi JIL Decretalet, ce qui ra'obiigea de compulser 
toutes les co]lecdons de d^cretales avant de le trouver. 

'' IL date du couimencement du quatorzieme siecle, et est i^it sur 
parchemin avec assez peu de soins." — Recherchctf ^c. pp. 49--51. 

To this notice of manuscripts in England wbidi more especially 
concerns foreign jurists than ourselves, but in the interest of 
which Doctors Commons has a share, we may add, that in the 
extensive work of M. Oupin upon the profession of Advocates, 
the soludon of a question of some importance is stated to depend 
on a manuscript ouce exisliug at Oxfords 

It is high time that the members of tlie great republic of letters, 
scattered all over the world, should make common cause, and 
deviie means for rendering access easy to diis glorious common 
stock. 

■ • * • ■ ■ II I . . ■ ■ r I I ■■.1 I ■.■■■■ I.. I _i I I ■ — ■ m i I ■■ 

" * Beruard : Catalog! MSS. Afiglia et Hibeniie, Oxoniie, 1697, fol. t. U. p. 1, 
p. tio." 

** f A Catalogue of the Manuscripts of the King's Librarjr, bj David Casley, Lon- 
doa, 1754, p. 170, in 4to. 

" I An Account of several lilNraries^ public and private, in a»id about London, for 
the soUafoction of the curious, wtiether iiatives or fbeeigners (in Harteian MSS. 5900)« 
In die Oeotlemon's Magasne, jear 1816, Sept. p. {tS-S26, et Oct. p. 317-919* Sy- 
nopsis of tbe Contents of the Biitish Msseask London, 18S6, ev«. p. 86, sad tq*" 
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3. THE LAW OF STBANGEIUTIN FRANCE. 

Code des Etraugert, ou Tr^^ de la Ugulation FrangaUe eoii- 
cernant let Eirangen^ Par B. J* l^gBt. Paris. 6vo. 1 838. 



SrsAifciBBi are peculiarly objecU of jealouty to the iobabi* 
touts of faalf-civilized states ; and it is a just reproach to FrAuce, 
tbat her laws were loos severe, in the highest degree, against 
Ihem. They who visited die country were subjected to Dumerous 
vexatious id person and property. When they died there, 
religious rites were refused to their remains, if diey were Protes- 
tants ; and, in no case, could their property be transmitted either 
by will, or to their relations. All they might leave was seized 
by the King under the droit d^aubaiue, a right which the eight- 
teenth century bad derived from the enlightened days of Charle* 
magne and Louis le Debonnaire. In 1790, the constituent 
assembly introduced a more humane system, which was after- 
wards swept away with a thousand other good works done by the 
great men of the first period of the revolution ; and Napoleon 
did not sufficiently revive it, when completing the Codes projected 
by the constituent assembly. The debates upon them contain, 
indeed, curious proofs of the existence of prejudices, which the 
despot fostered in favour of France only, in order that Frenchmen 
might become more exclusively instruments of his gigantic ambition* 
In ISlQf the droit d^aubaine was abandoned ; and the revolution 
of 1830 seems to have drawn attention satisfactorily to the 
general subject. . 

An old barbarous rule, however, like that which in the 
Turkish law,* directs contracts made by . foreigners out of 
Turkey not to be tried in the Mahommedan courts, is still in 
force in Frauce. A recent writer, the title of whose work is 
prefixed to this paper, appeals against it in the following termsi 
which, at least, prove that codification has not yet performed its 
tadc perfectly in France : — 

"Mais lorsqoe les etrangers, tant le demandeur que le defendeur^ 
n*ont point leur domicUe en Prance, nos tribunaux sont-iis competent 
pour siatttcr sur leors contestation. La jur itprudenoe est divis4e sur ce 
point ; oii, pour mieux dire, il n'y a pas de juritprudence ; car no8 
cours ci tribunaux ne paiiant point d*aD priucipe^ certaio, se declarant 
quelquefots competeos, et d'autres fois refusent oe juger." 

* '' Aueoa diffefcnd «ntre deux ^tnuifen sar.des engifeoieos contraeC^ hcih dc 
TeaipiM, uc jpeoi 4tre jag6 en pajt M^amm\aum/*'^Nitiee mar U l^gifMm OtAMMM, 
noMf, vol. ta. p. 916. 

The Xurkith urn is conaUtetit vfMHi (hU subject; and citeada tlib role to coDtracit 
brtwaen JCmiiiiIiwm aod ttraBfen, wbeiMt the fnmk cooitt adoiit luch suiti betwcao 

xr0IIM4Mn Mid MtWffint 
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It 18 difficulty nevertheless, to find words clearer than those of 
the 11th, IStb, 14th, and 15th articles of the Code Civil, under 
which some of the French courts pronounced the decisions which 
occasioned these observations of Monsieur L6gat. The. trans- 
lation of these articles is as follows : — 

" Article 1 1 . A Ibreigner shall, in France, be invested with the same 
civil capacities as 'are, or shall be granted by the treaties of their nation 
to Frenchmen in their omiDtry. 13th. A foreigner licensed by the king 
to become domiciled in France, shall be invested with all civil capacities 
so long as be shall reside there. 14. A foreigner, even if not a resident 
in France, may be sammoned to appear in the French courts upon obli- 
gations incurred by him in France, in favour of a Frenchman. He may 
also be sued in the French courts, upon obligations incurred by him 
abroad in favour of a Frenchman. And, 15th. A Frenchman may be 
sued in a French court upon obligations incurred by him abroad even in 
favour of a foreigner.*' 

Upon these plain enactments we find the following recent 
decisions, from which it is not rash to infer, that much more is , 
needed in order to maice men observe law, than to set it forth in 
an intelligible code. That is an indispensable step, but the 
code ih'ust be consistent with advancing civilization, or it will be 
daily infringed. Private engagements will be formed in reference 
to opinions op|K>8ed to the letter of the law; and judges will be 
found, from time to time, to yield to such opinions, which they 
themselves share ; and, in spite of duty, to neglect the laws which 
they disapprove. From this conflict must inevitably arise doubts 
and litigations, which it is the true mission of codes to remove. 

The decisions, referred to are as follows ; — 

In December, 1827, the Civil Court at Boulogne admit juris- 
diction. 

In January, 1828, in the same case, the Tribunal of Commerce 
at Calais reject the jurisdiction claimed for it ; and, in the same 
year, the Supreme Coujrt in Paris supports the decision of the 
Tribunal of Commerce at Calais. 

Again, in \B3%, it is decided by one court, that the Fretich in- 
dorsee of an English bill of exchange may recover upon the bill 
against the English drawer whom this French indorsee happens 
to find in France. 

But in the same year, 1852, another court decides a jurisdiction 
case directly the other way. 

Whilst a third court of high rank, in a third case of a like 
kind, upon an English bill of ej^change, also gives judgment in 
favour of the indorsee. 

Again in the same year, 1832, the Supreme Court of Appeal 
supports the jurisdiction of the French Courts in a mercantile case, 
although the contract was clearly made between two foreigners ki 
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their own country ; but it steadily rejects jurisdiction in the case 
of indorsed foreign bills of exchange, which cannot be denied t^^ 
be more especially commercial and ambulatory instruments than 
any other form of contract that can be devised. 

The law which leads to this confusion cannot be settled upon 
right foundations ; and the present state of intercourse between 
different countries calls for a change. To cut off a place of 
refuge from their political exile would ill accord with the best 
feelings of the present day ; and, it is probable, that the barbarous 
legislation still existing in France (against the letter of other 
articles of the code) which subjects foreigners, even of the 
political class, to the haute police, will soon be improved. A 
projet de lot has been recently prepared on the subject. But the 
change required applies to emigrants of a very different description. 
It may appear, as far as relates to the above extracted articles, to 
be a merely civil change ; but it is connected with considerations 
of criminal police. The vastly greater proportion of criminals 
in France of foreign birth, compared with those of French 
origin, renders it probable that facility of escape from the soene 
of former misconduct does not promote future good behaviour. 
It is not to be expected that he who erred when supported by the 
safeguard of family connections, or friendly and watchful neigh- 
bourSy should amend upon reaching a spot in which, in addition 
to impunity for tfie past, he suddenly enjoys the means of new 
profligacy and freedom from personal remark. 

Wise international laws would check, evils, which are increasecT 
under the existing code and treaties. The difficulties of obtain- 
ing justice against the distant debtor, or the fugitive delinquent, 
are sufficiently numerous under any system of legislation ; and 
governments are especially bound over to afford facilities of 
redress to those who, in such cases, suffer injustice under circu mi- 
stances of increased distress. 



Aet. IX.--PARLIAMENTARY PAPERS, INTELLIGENCE, &c. 

Report of the Committee of the General Penitentiary at Milbank, 
for the reception of Convicts ; made in pursuance of the 56th 
Geo. HI. c. 63, s. 39; — specifying, the State of the Building; 
the Behaviour and Conduct cf the respective Officers; the 
Treatment and Condition of the Prisoners; the Amount of 
their Earnings, and the Expenses of the Establishment, during 
t/ieyear \S3l. 

The Building is io a sound and substantial state. In the course of the 
last year no repair beyond what must unavoidably be required in so ex- 
tensive a structure has been incurred^ and no new erection nade» 
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The number of CooticU in the Penitentiary on the dlst of December 
1830, amounted to 566 ; viz. 405 males, and 161 females. And on the 
31 St of December last the number was 538, being 394 males, and 144 
females : — having been diminished during the 3rear by the deaths of 
5 males and 5 females, the discharge of 152 males and 50 females (of 
whom 135 males and 49 females were by free pardon, including 6 males 
and 9 females upon medical grounds, as represented to the Secretary of 
State for the Home Department) ; 3 males were sent to the Hniks, one 
of whom for recovery of health, and 1 female was sent to Bethlehem 
Hospital, being insane : — and augmented by the reception of 149 males 
and 39 females. 

Of those who died in the Penitentiary last year, 1 man and 2 women 
were in bad health when received ; and of those recommended for par- 
don on medical grounds, 1 man and four women were in an unhealthy 
state when admitted into the Institution. 

The number at present within the walls is 576, being 435 males and 
141 females. 

The health of the prisoners throughout the year has been remarkably 
good ; to which, in the opinion of the Medical Officers, the change of 
diet mentioned in their last Report has materially contributed. Up to 
the present period the Institution has continued free from any prevailing 
disease ^ and with the exception of two cases of fever, the prisoners now 
in the infirmaries are generally convalescent. 

The Committee have ordered every precautionary measure to be 
adopted and carried into execution with a view to guard against the 
approach of cholera, consistently with the safety of the prisoners and the 
rules of the establishment } and it is satisfactory to the Committee that, 
in the opinion of their Medical Advfser, the construction of the prison 
and the means which its regulations and discipline a£Ford of excluding 
in a great degree external intercourse, and teparating the prisoners from 
each other within, give the strongest reason to hope. that any infection 
will be wholly avoided, or, if by any unforeseen circumstance introduced, 
will be immediately checked in its progress. 

In addition to the number of prisoners discharged in the year 1829, 
who had received gratuities fqr good conduct, as stated in the last Re- 
port, being 35 males and 12 females, 3 males have since applied, whose 
conduct from the time of their discbarge having been found deserving, 
received the usual reward. 

Of the prisoners discharged in the year 1830, being 170 males and 32 
females, 68 males and 14 females have received gratuities for their good 
conduct since their liberation ; 2 males and 2 females have died ; 5 
males and 2 females are known to be going on well, although they have 
not applied for gratuities ; 4 males and 1 female have applied for gra- 
tuities, apparently doing well, bdt their testimonials were not considered 
buch as to warrant the Committee in griinting the customary reward ; 
the claims of 4 males and 1 female have been rejected ; 10 males and 
1 female have been again convicted ; and 77 males and 12 females are 
doubtful, inasmuch as their situations aiid conduct have not been satis- 
factorily ascertained. . 

In the early part of the-last year an attempt at escape, attended by 
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robbery, was nuAde by two prisoners, which was detected by the watch- 
fulness of the patrol on duty. A prosecution was instituted by direc- 
tion of the Committee against the offenders, one of whom was convicted 
at the Old Bailey Sessions, and sentenced to transportation for life, 
which sentence was carried into effect. 

It is due to the Governor and Chaplain to remark the zeal and ability 
with which they continue to discbarge the important duties of tbei- re- 
spective stations ; and it has been particularly satisfactory to the Coin- 
mittee to observe, in the examination of the schools, the continued im- 
provement of the prisoners in religious knowledge and acquaintance with 
the Scriptures, which cannot fail, it is hoped, to have an influence on 
their future conduct when the time arrives at which they shall leave the 
Penitentiary. 

A statement of the earnings of the prisoners, and an account of the 
expense of the establishment, during the year 1831, are subjoined to this 
Report. . 

The net amount of expenses for the year 1831, is diminished from 
that of the preceding year in the sum of 1 926/. 2s. 7d, 



Gmenl PenitetUiairy, 
Bth Jdareh 1832. 



BEXLEY, Chairman. 



Statement of Prisoners received into and discharged from the Fenitentiary 

tAl831. 



On the 31 »t of December 1830, there remained. 
In the jrear 1831, there have been received. 



Died, 

Committed siuctde, . • 

Sent to the Hulks for recovery of healtli, 



as incorngt 



y 01 
ble. 



Iran^ 



Convicted on prosecotion by Committee, and 
ported, ..... 

Sent to Bethlehem Hospital, . 

Disdiargcd by pardon, • 

on medical grounds, 

■ on expiration of imprisonment. 



Remaining in Penitentiary at 31st December 1831, 



M^te. 



405 
149 



4 
1 
1 
1 



129 

6 

17 



554 



160 



394 



Total, 



Females^ 



161 
39 



1 

40 

9 

1 



200 



56 



144 
538 
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SUMMARY. 
To tiriiontti* per coitace— 
One-eightli on manQfactwrai M above £324 5 8 £» s, d* 
Two-e^hthe on general eerrice ditto 190 IS 4 

« ^ . ^^* 18 

To oficen' per centage — 

One-eightn on mannftMrtores m above S24 5 9 

To poftt to tbo eetabliibment-* 

Siz-eighthi on maaufacturee ae above l»9i5 14 i 

SUth eigbthi on general eerrice ditto 571 17 f 

Total, ae above £ 



£• 1. d. 



839 3 9 



f,5l7 11 5 
3,556 15 



EXPENSE. 

To tbe Total Amovnt of Ezpenie ioeurred between £, g, 4, 
the let of January and the 31 it of Deeenber, 1851, 
inelnding the neceeaarj repairi on the bailding, 
and the earn of £762 9i. 6d, calculated for wages 
to priioners enplojred in the general lervice of the 
eetabliihment 18,f 87 9 

Deduct three-fbnrths of £76f 9s. 6d. calculated 
for priionen' wagee, they being peid only 
one^fonrth thereof, and the whole amovnt of 
inch wagee being included in the above eam 
of£l8,t87 9i '. 57117 f 



OroN Ezpeaee £ 



By thiiee-fourths of Prieonen' Eamingi .£. f. d, 
employed in maanfactnree» eetimated 
at the uiual rate 1,945 14 1 

Profit on article! manufactured, above 
the coet 55 16 1 



^ 2,001 10 f 

Oeduct Master Manufacturer's salary «00 

Net Expense ^i 



£. * d. 



17,715 11 10 



1,801 10 t 
15.914 1 8 



To irhieh add the Amonat of Arttclee supplied fa^ hie Majeety's 
Stationary Oilice,fbnnittg an item in the accounts of that depart- 
ment, of which no bill has yet been received from that oiBce for 
the last ytar. 

V.B. The sum of £15,914 Is. 8d. la coafiaed to the BipaMM of the Prison, and 
V «£^ include the stock of gooda and debta of tho Manoihctoring Department of 
the Prison* 



RoaiBT AvLD, Seeretaiy and Acei mtant 



BaxLET, Chairman. 
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CRIMINAL STATISTICS OF FRANCE. 

In our last Tolume we gave an account of the Report made to the 
King relative to the administration of civil justice in France. We shall 
now lay before our readers the substance of the Report on the Criminal 
Law for the year 1830, — a highly interesting document, conveying a 
much more accurate idea of the state of crime than our own Parliamen- 
tary or Government returns. 

in 1830^ the Cours d^ Assises have tried 5,068 cases (6»962 prisoners), 
in which the parties pleaded not guilty, and 654 (787 prisoifers) par 
contumace. 
This exhibits a decrease since 1829 of 451 cases, and 388 prisoners. 
Of the 5,068 cases 3,910 were offences against property, and 1,158 
o£Fences against persons. The proportion of the latter crime is gradu- 
allydecreasing. 

The proportion of accused criminals in all France was, in 1829, one 
in 4,321 ; in 1830, one in 4576. The department of the Ain exhibits 
the smallest sum of crime, having only one in 17,081 ;• while the de- 
partment of the Seine, the numbers are one in 1,260. 

Of 6,962, 5,608 were men and 1,354 women, being in the propor- 
tion of 19 in 100. In crimes against the person, women are in the 
proportion of 15 in 100; in other crimes, 21. 

Out of the number above mentioned only 114 are under 16 years. 
There is a gradual diminution in the number of juvenile offenders. 

With regard to education, 4,319 were unable either to read or write; 
1,826 had been taught to read and write imperfectly ; and 688 well ; 
while 129 had received a superior education. About 61 in 100 could 
not read. 

Crimes against property were in the proportion of 63 in 100 ) crimes 
against persons in the proportion of 59, 

The Report then gives a statement of the different professions and 
occupations of the accused, which is too long to be extracted. 

Ot 6,962 persons accused, 2,832 were acquitted and 4,130 convicted. 
Of these the punishments were as follows : — 

To death 92 

To hard labour for life 268 

To hard labour for time 973 

To imprisonment 1,005 

To the pillory . 8 

To civil degradation J 

To correctional penalties r ••..,.. . 1,740 
Youths under 16| detained for correction • • • • 43 

4,130 
In capital convictions theic is an increase of 3 on the last year, but 
a considerable diminution with regard to the three previous years. 

The second part of the Report contuns an account of the labours of 
the Correctional Tribunals, before which there were brought in 1830 
139,035 cases (210,691 defendants), being an increase on £e preceding 
yenr of 2 1^1 76 cases (34^464 defendants.) This increase arises ftom 
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the mnltiplicatioQ of offenders ftgainst the game lawa, which has been 
caused by rarious circumstances in 1830. Ordinary misdemeanours^ on 
the contrary, have sensibly diminished. Of those accused of misdemea- 
nours 32,970 have been acquitted, and 177,721 convicted and punished 
as follows : — 

To imprisonment for one year, or more . . 5,925 

. for less than one year . . 20,385 

To make amends 151,167 

Offenders against the game laws .... 4 

Youths under 16, detained with the view of 

correction 240 



177,721 
4,822 of the correctional sentences have been appealed against; 2,685 
confirmed; 2,137 declared void, in whole or in part; of 1,156 defend- 
ants the sentence has been increased, while 1,768 have been either ac- 
quitted, or have procured a commutation of their sentences. 

The statements in the Report respiecting second offenders are curious. 
The proportion of these has been increasing. 

In 1826 they were 756 

— 1827 893 

— 1828 . 1,182 

— 1829 1,384 

— 1830 1,370 

Of the latter number 1,014 had been once before convicted y 240 
twice ; 80 three times ; 20 four times ; 8 five times ; 3 six times ; 2 
seven times -, and 2 nine times ; while one had actually been subjected 
one hundred and fifty times to correctional punishments. Of the. 1,370 
second offenders, in 1830, 197 were prosecuted for offences against the 
person, and 1090 for theft -, of the latter 942 had been formerly con- 
victed of thefit. The proportion of second offenders in the prison at 
Brest is 34 in 100 ; in Toulon, 32 } in Rochefort, 31 5 and in Lorient, 
only 1 6. The Report contains some highly valuable tables respecting 
second offenders. <^ These," says the Minister of Justice, '* will furnish 
the means of modifying the discipline of our prisons, one of the prin- 
cipal objects of which ought to be the reformation of the prisoners. ' 

The tables also contain accounts of the proceedings in matters of 
Police, and much other interesting information^ which our limits will not 
permit us to detail. 
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The Practice of the High Coart of Chancery, onder the New Orders, with Tablet 
of CosU, PrecedenU, Orders, &c. By Hardbg Grant. Third Edition. S Tohu. 
Itmo. Price I/. Its. boards. 

A Practical Treatise on tlie Law of Partnerriiip, with an Appendix of Forms. By 
John CoUyer, of Lincoln's Ion, Esq. Barrister. Royal B^o. Price 1/. 81. boards. 

Bowling's ReporU of Cases decided in the Kmg's Bench Practice Cosrt. Part 11.^ 
Price lit. 

Atkinson on Marketable Tithes. Bvo. f 8f. boards. 

Jcrvis's New Rules of the CoarU of K. B., C. P., and Exch., since the Statolei off 
1 William 4> c. 70, to Mich Term, 3 Geo. 4, ioclosire. Second Edition, with Notea 
and an Index. ISmo. 6s. boards. 

Dow]ing*s Statutes at Large, f d & 3d William 4, with Notes stating the alteration in 
the Law. l3mo. IBs. boards. Cmtiniied rnnmmmUjf, 

A Practical Treatise on the Law of Assets and Debts, and Charges and Tneam« 
brances on the Land of a Person deceased ; compiled with the view to aid in pro- 
Tiding by Will for the payment of Debts, Legacies, and Incambranoes, and, in 
particular; for the use of Execntors, Adminbtrators, Trustees, and Creditors. Bj 
James Ram, Esq., of the loner Temple> Barrister. 8ro. 1/. Is. boards. 

Yoonge's Reports of Cases determined in the Court of Exchequer in Equity. PUrt II. 
Price 7s. 6d, 

Younge's Report of the Case of Small against Attwood, decided in the Cowtof 
Exchequer, with the Argumentsr of Counsel and the Two Judgments of Lord LymT- 
hurst. Royal 8vo. Pncefis. 

Bills of CosU between Party and Perty, allowed on Taxation in the Court of Kfaig's 
Bench, made out according to tlie late Regulations of the Courts, Hilary Vaeatiofu 
1833. Second EdiUon, enlarged. Price 3s. 6d. ctoth boards. 

Second Addenda to Chapman's Practice of the Coart of King's Bench, contajnim 
the Practice on the Uniformity of Process Act, the General Roloi of tbb Cdnrt thereoo« 
and the Interpleader Act, with a full Abstract of the Acts, and the Rplet of Coort* 
and an Index. Price 3s. 6d, boards. 

The Practice of the Sberiffs's Court in London, with Forms, Costs, &«• By Thoana 
Lewis, Gent 8to. Price 7f • 6d, boards. 

Price's Report. Vol.10. Part 11. 9i. 

Moore and Scott's Reports of Cases araoed in the Courts of Coaaon Plena and 
Exchequer Chamber, and the Hoase of Lords. Vol. L and Vol. II. Part L f I. fi. — 
In eontimuUian of Moore and Payno. 

Bythewood's Conveyancing. By Jarman. Vol. IX. Part I. lOi. 6d. sewad^ 
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The Tnd« of Banking In England : enlinidng the SaUtanee of the Evidenee takai 
befope the Secret Committee of tlie Honte of Commoni, digested and arranged under 
appropriate Heads, together with a-Sommary of the Law applicable to the BaniL of 
EDsland, to Private Banks, and Joint-Stock Banl[ Companies. To which are added 
an Appendix of Docaments, and a Copioos Index of Reference. By Michael J. Qain, 
of Lincoln's Inn, Barruter at Law. Price I5f« lioards. 

The ConTeTancer's Ooide, or Law Stodent's Recreation ; a Poem, with Notes and 
namerons additions. By J. Crisp, Esq. of Fnmival's Inn. Post 8rb. 7s. 6d. boards. 

Paley's Principal and Agent, by J. H. Uoyd. ifi. boards. 

Price's Complete Election Goide. If mo. 9t. '6d, boards. 

Reports of Cases in the Eodesiastiral Coarts, from 175S to 1758, containing tlie 
Jodgments of the Right Hon. Sir Oecrge Lee, by Joseph Phillimore, ULD. f toIs. 
royal Sto. fi. lOt. boards. 

Hansard's Parliamentary Debates, toIs. 11, IS, and IS; Srd, 4th, and 5th fob. 
Session 1852, SOi. each toI, boards. 

Tidd's Uniformity of Process Act, with the New Roles. ISiho. Si. 6d, iMMirds. 

Hay ward's Teoterden's Acts, &c. with the New Orders, &c. Ifmo. 5i. boards. 

Haggard's Admiralty Reports. Vol. t, part S. Its. 6d. 

Statutes at Large, td and Sd William 4. Vol. If, part 4. 4to. li. lis. 6d. boards. 

8vo. t & 3 William 4. XL 4f . 6d. boards. 

Nioolas's Report of the claim to the Earldom of Devon. 8vo* Its. iMMurds. 

Coventry on the Stamp Laws; vol. 1. 8to. 15f. cloth. 

Supplement to Palmer's Table of Costs, 4to. 6$, sewed. 

Cbitty on BiUs, 8th edition. II. 1 It. 6d. boards. 

Prideaux's Directions to Churchwardens, by Tyrwbitt, 9th edition. ISmo. 5t boards. 

FOREIGN PUBLICATIONS. 

Uttmann, Gescbichte der deutscben Strafgesetse. 8to. 9s. 

Goerts, Examinatorium de hodierno Jure Romano privato. Ifmo. lOS. 

Metman, Specimen juridicam de Delictis Agrariis. 8vo. Ci. 
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